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Court of Appeals of the District of Columbia 


No. 4794. 

Cement Gun Company, Appellant, 


vs. 

Commissioner of Internal Revenue 


1 Docket Number 5302. 

Cement Gun Company, Inc., Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

For Taxpayer: Chester A. Gwinn, Esq. 

For Commissioner: Bruce A. Low, Esq., George G. Wit¬ 
ter, Esq., E. C. Algire, Esq., T. P. Dudley, Esq. 

t 

Docket Entries . 

1925. 

July 3. Petition received and filed. 

“ 8. Copy of petition served on Solicitor. 

“ 8. Notification of receipt mailed taxpayer. 

“ 28. Answer filed by Solicitor. 

Aug. 3. Copy of answer served on taxpayer—Assigned to 
11-25-25. 

Nov. 25. Hearing had before Mr. James—continued to 
General Calendar. 

Dec. 15. Ordered-Appeal placed on General Calendar, 
signed and filed—Both sides notified. 

1926. 

Apr. 9. Motion to file amended answer, with Amended 
answer filed by Solicitor. 

“ 15. Granted leave to file—Both sides notified. 

Sept. 2. Hearing date set Oct. 14, 1926. 
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Oct. 11. Motion for continuance filed by taxpayer. 

12. Order of continuance to 11-15-26 signed and tiled. 
Both sides notified. 

“ 28. Stipulation to take depositions filed. 

Nov. 10. Deposition of J. E. Shepherd filed. Copy served. 
“ 10. Copy of deposition served on G. C. Taxpayer 

notified. 

“ 15. Hearing had before Mr. Sternhagen on merits. 

Amended petition filed and served. Briefs due 
12-1-26. 


i i 

ii 


i i 


i i 


Dec. 


i i 

ii 


20. Transcript of hearing filed (Nov. 15,1926). 

26. Motion to enter judgment in favor of commis¬ 
sioner filed bv Gen. Counsel. 

* 

29. Motion for additional time within which to file 
brief, filed by taxpayer. 

29. Motion for additional time, granted—Both sides 
notified. 

10. Motion for extension to Dec. 20, 1926 filed by tax¬ 
payer. 

15. Motion to 12-10-26 granted. Both sides notified. 

17. Brief filed by taxpayer. 


1927. 


Sept. 1. Findings of fact and opinion rendered—Mr. 

Sternhagen. Judgment will be entered on 15 
davs notice. Rule 50. 

Oct. 20. Motion to withdraw exhibits filed by taxpayer. 

“ 2o. Granted. Both sides notified. 

“ 31. Notice of settlement filed by G. C. 

Nov. 3. Notice allowing taxpayer until Nov. 23, 1927 to 
file Alternative settlement for hearing Dec. 1st, 
upon failure to do so hearing set Nov. 28th. 

“ 18. Alternative proposed redetermination filed by 

taxpayer. 

‘‘ 21. Copy of alternative proposed redetermination 

served on G. C. 

Dec. 1. Hearing had before Mr. Arundell on Settlement— 
Continued to Dec. 12, 1927. 

“ 2. Ordered—Case be continued to Dec. 12, 1927. 

entered. 

“ 12. Hearing had before Mr. Sternhagen on Settle¬ 

ment—motion for rehearing taken under sub¬ 
mission. 
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Dec. 15. Order denying rehearing—entered. 

“ 15. Judgment—entered. 

2-19 

Dec. 28. Transcript of hearing filed. (Dec. 12, 1927.) 

192 S? 

May 2. Stipulation of venue filed. 

“ 2. Petition for review by Ct. of Ap. D. C. with as¬ 

signments of error filed by taxpayer. 

lt 2. Praecipe filed by taxpayer. 

“ 3. Proof of service of petition filed. 

“ 18. Motion to withdraw notice filed on May 2, and to 

substitute attached notice to prepare record 
and transmit to Court of Appeals, filed by tax¬ 
payer. 

“ 29. Supersedeas bond for $19,971.48 approved and 

ordered filed. (Circuit Ct.) 

June 16. Motion to withdraw bond filed 5-29-28 and substi¬ 
tute attached bond, filed by taxpayer. 

“ 18. Hearing set June 20th on motion of taxpayer. 

“ 19. Copy of motion served on G. C. 

“ 20. Hearing had before Mr. Sternhagen. Substitute 

Bond approved. No Order to enter. 

“ 22. Supersedeas bond for $19,971.48 approved and 

ordered filed as of June 14. 1928. (Ct. of Ap. 
D. C.) 

“ 26. Statement of evidence lodged. 

“ 26. Proof of service filed—for hearing to settle rec¬ 

ord July 23, 1928. 

“ 26. Motion for extension to July 31, 1928 to prepare 

and transmit record filed by taxpayer. 

“ 30. Order enlarging time to file record papers sur pe¬ 

tition to July 31, 1928 entered. 

“ 29. Notice of hearing July 25th instead of July 23rd. 

July 5. Motion extending time to file objections to July 
13th, 1928 filed by G. C. 

“ 12. Motion granted. 

“ 13. Objections to statement of evidence filed by G. C. 

“ 13. Proof of service of objections to statement of evi¬ 

dence filed. 

“ 25. Statement of evidence approved and ordered filed. 

“ 27. Stipulation as to exhibits to be certified filed. 
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Now, July 26, 1928, the foregoing Docket Entries certi¬ 
fied from the record as a true copy. 

[seal.] B. D. GAMBLE, 

Clerk, U. S. Board of Tax Appeals . 

• •••••• 

20 U. S. Board of Tax Appeals. Filed at Hearing 
Nov. 15, 1926. Div. 10, Docket 5302. 

United States Board of Tax Appeals. 

Docket No. 5302. 

Cement Gun Company, Inc., Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Now comes the Petitioner by Chester A. Gwinn, its at¬ 
torney, and requests leave of the Board to file the follow¬ 
ing: 

Amended Petition. 


The above-named petitioner hereby petitions for a re¬ 
determination of the deficiency set forth by the Commis¬ 
sioner of Internal Revenue in his notice of deficiency bear¬ 
ing the symbols IT:CA-2226 12-60D, dated May 4, 1925, 
and as the basis of this proceeding alleges as follows: 

1. The taxpayer is a New York corporation, with its 
principal office at Allentown, Pennsylvania. 

2. The deficiency letter (copy of which is attached) was 
mailed to the taxpayer on May 4, 1925. 

3. The taxes in controversy are income and profits taxes 
for the calendar years 1919 and 1920 and are for $5,277.83, 
being $327.99 for the year 1919 and $4,949.84 for the year 

1920. 

21 4. The determination of tax set forth in the said 

notice of deficiency is based on the following errors: 

(a) The respondent erred in failing and refusing to 
allow the petitioner any deduction whatsoever for the tax¬ 
able year 1919 on account of exhaustion of a “license 
agreement ” by and between the petitioner and the General 
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Cement Products Company, entered into on the first day 
of January, 1914. 

(b) The respondent erred in allowing petitioner for the 
taxable year 1920 only $10,700.16 as a deduction for the 
exhaustion of a “license agreement” by and between the 
petitioner and the General Cement Products Company, 
entered into on the first day of January, 1914. 

The facts upon which tlie taxpayer relies as the basis 
of its appeal are as follows: 

(a) The Cement Gun Company, Inc., is, and was on 
January 1, 1914, a New York corporation with an author¬ 
ized capital stock of $500,000.00, consisting of 4,000 shares 
of common stock of the par value of $100.00 a share, and 
1,000 shares of preferred of the par value of $100.00 a 
share, all of which stock having equal voting rights and 
all of which (except 250 shares of preferred stock) was 
issued and outstanding and fully paid at and prior to the 
time covered by this appeal. 

(b) By a contract dated January 1, 1924 by and between 
the aforesaid Cement Gun Company, Inc., and the General 

Cement Products Company, the latter company sold 
22 and conveyed to this taxpayer the full and exclusive 
right to manufacture, use, sell and license others to 
manufacture, use and sell the so-called “cement gun” and 
“cement gun processes” for the United States and its 
possessions, covered by letters patent numbered 991,814 
and 984,254, respectively, (less certain excluded territory 
which had been previously sold as hereinafter set forth), 
for the life of the patents. 

(c) The above-mentioned patents were issued by the 
United States Patent Office on February 14,1911 ($984,254) 
and May 9, 1911 ($991,814) and covered, respectively, a 
process of producing and depositing plastic or adhesive 
materials and an apparatus for mixing and applying 
plastic or adhesive materials. These patents were for a 
period of seventeen years and will expire on February 14, 
1928 and May 9, 1928, respectively. 

(d) The petitioner in 1914 paid $10,000 in cash, $20,- 
000.00 in notes, and issued stock of the total par value of 
$440,000, pursuant to an agreement with Mr. Leonard D. 
Baldwin, for the following assets: 
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(1) License agreement with the General Products Co. 


(the agreement of January 1, 1914, of the value 

of . $436,000.00 

(2) Tangible assets of the New York Cement 
Gun Co. of the value of. 14,000.00 


Total value 


$470,000.00 


The capital stock as issued for said asset had a fair 
market value when issued of $100.00 a share, whether pre¬ 
ferred or common. 

23 (e) For the purpose of his allowance of exhaus¬ 

tion of the license agreement for the year 1920 the 
Commissioner has placed a value on this stock of $25.88- 
4/17 per share, which was the price, it is claimed, at which 
the control of the Company was sold to Mr. Samuel W. 
Traylor, of the Traylor Engineering and Manufacturing 
Company, in April, 1916. The Commissioner lias ignored 
tin* fact that this $25.88-4/17 per share was not the only 
consideration in this sale, which was effected bv a sales 
agreement between Mr. Traylor, of the Traylor Engineer¬ 
ing and Manufacturing Company, and Mr. Leonard D. 
Baldwin and Mr. Arthur J. Baldwin, of the Cement Gun 
Co., the last paragraph on page 1 of which provides: 


“Whereas said Baldwins desire to secure the benefit of 
the experience of said Traylor in the management of said 
Company and said Traylor desires to secure an option to 
purchase a controlling interest in the said Corporation, 
which said Baldwins are willing to grant chiefly for the 
benefit which they deem irilf accrue to the remaining stock 
which tit eg held. 


yy 


if) Petitioner avers that the alleged price of $25.88- 
4/17 a share at which petitioner’s stock was supposed to 
have been sold to Mr. Traylor, of the Traylor Engineering 
and Manufacturing Company, early in 1917 is not evidence 
of the fair market value of said stock when issued in 1914, 
nor does said amount represent the actual sale price to Mr. 

Traylor. 


24 As a matter of fact said transaction with Mr. 

Traylor was entered into by the petitioner for the 
purpose of securing his services and experience and that 
of the Traylor Engineering Company in manufacturing 





CEMENT GUN CO. VS. COMMISSIONER OF INT. REV. 


7 


and marketing its products. The contract with Mr. Traylor 
did not provide for the sale of common stock to him at any 
fixed price but did provide for the sale to him of 060 shares 
of preferred stock at par and the transfer to him of 1890 
shares of common stock for other consideration. Mr. Tray¬ 
lor paid $66,000.00 for said 660 shares of preferred stock. 

(g) After Mr. Traylor secured control of the petitioner, 
the Traylor Engineering and Manufacturing Company 
loaned the petitioner considerable sums of money, which 
were necessary to carry on its operations, and also supplied 
executives without pay. Since that time the Cement Gun 
Company, Inc., particularly through the efforts of Mr. 
Traylor and his company, has proven highly successful. 

(h) The stock of the petitioner is not now and has never 
been listed on any stock exchange, nor have there been 
many sales thereof. Petitioner avers that sales of said 
stock have been made at tbe dates and in the amounts and 
at the prices listed as follows: 


August 27, 1914, sold 150 shares for $13,000.00. 
August 10, 1915, sold 100 shares for $10,000.00. 
March 1, 1917, sold 250 shares for $25,000.00. 


These sales of shares at par in 1914 and 1915 are close 
to the date of acquisition of the “license agreement” and 
these sales coupled with the sale in March, 1917, in- 
25 dicate the continuance over a long period of the 
value of this stock at par. 

( i ) The above sales of August 27, 1914 and August 10, 
1915, were made to a Mr. Pierce, who was not interested in 
the Corporation in any other way than as the holder of its 
securities, which he purchased for cash. The third sale of 
stock above mentioned of March 1, 1917, was made to two 
men to whom the Company was indebted in the amount of 
$25,000.00 and which was covered by notes, interest, and 
an open account. They accepted this stock at par in satis¬ 
faction of this indebtedness. The foregoing sales of stock 
were all direct transactions with the Company in which the 
Corporation sold its treasure or unissued stock. 

O') The rights acquired by the petitioner under its con¬ 
tract of January 1, 1914 with the General Cement Products 
Company were worth at date of acquisition not less than 
$456,000.00, which was the amount paid for them by the 
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petitioner. The machine known a the “cement gun” was 
and is the onlv machine of its kind on the market and in 
commercial use in the world, and said contract gave the 
petitioner an absolute monopoly of the machine and process 
for practically the entire United States for the life of the 
patents. The machine and process had passed the “de¬ 
velopment stage” and were in successful commercial opera¬ 
tion when acquired by the petitioner. 

26 (A) Prior to the acquisition of the exclusive rights 
conveyed to the petitioner by the contract of Janu¬ 
ary 1, 1914, the General Cement Products Company had 
sold foreign rights for the Dominion of Canada for $40,- 
000.00 in cash and $333,333.33 in stock. Rights to use and 
sell, but not to manufacture the cement gun, in Hawaii and 
for limited territories in the United States were sold for 
not less than $80,000.00 in cash, $90,000.00 in bonds and 
$1,230,000.00 in corporate stock. These sales of territory 
were made during the years 1911, 1912 and 1913. Russian 
rights wore subsequently sold for $60,000.00 in cash. 

(I) The development work on the patents covered by the 
licensing agreement of January 1, 1914, was done by Carl 
E. Akeley, Robert L. McElrov and John E. Shepherd dur¬ 
ing the years 1906 to 1911, who, in addition to putting in 
practically all their time during said years in developing 
the inventions covered by the patents, expended in excess 
of $60,000.00 in their development and for legal fees in¬ 
cident to securing the patents. 

(w) Tn 1916 the Pittsburgh Plate Glass Company paid 
petitioner $4,000.00 cash for the exclusive right to use the 
cement gun for plate glass manufacture. 

(>/) On the date of petitioner’s license agreement of 
January 1, 1914, above-referred to, the patents covered 
thereby had a life of fourteen years, four months and eight 
days and the license agreement had the same life. 

27 Petitioner’s capital investment therein was there¬ 
fore exhausted at the rate of $32,433.60 a year during 

the vears 1919 and 1920. 

(o) The respondent has allowed petitioner a deduction 
of $10,760.18 as exhaustion of said license agreement for 
the year 1920, but has allowed it no deduction whatsoever 
on said account for the vear 1919. 
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(p) Petitioner’s income and profits tax returns were 
duly filed for tlie years 1910 and 1920 on a calendar year 
basis. 

( q ) The General Cement Products Company, the licensor 
under said contract of January 1, 1914 was duly dissolved 
and terminated its corporate existence on June 29, 1917. 

Wherefore petitioner respectfully prays that this Board 
may hear this proceeding and redetermine the amount of 
the alleged deficiency, if any. 

(S.) ‘ CHESTER A. GWINN. 

CHESTER A. GWINN, 
Attorney for the Petitioner, 

c/o Humphreys cO Day, 
Munsey Building, Washington, D. C. 


28 City of Washington, 

District of Columbia, ss: 

J. Mair, being duly sworn, says that he is the Secretary 
of the Cement Gun Company, Inc., the taxpayer named in 
the foregoing petition and as such secretary is duly author¬ 
ized to verify the foregoing petition; that he has road the 
said petition and is familiar with the statements therein 
contained and that the facts therein stated are true. 

(S.) J. MAIR. 


Subscribed and sworn to before me this 15th day of No- 
vember, 1926. 

(S.) MARY V. JUDGE, 

Notary Public. 

My Commission expires Apr. 15, 1930. 


29 Treasury Department, Washington. 

IT :CA-2226-12-60D. 

Cement Gun Company, 

10th and Mill Streets, 

Allentown, Pennsylvania. 

Sirs: 

An examination of vour income tax returns and of your 
books of account and records for the years 1919 and 1920 
discloses a deficiency aggregating $5,277.83 in the amount 

2—4794a 


10 


CEMENT GUN CO. VS. COMMISSIONER OF INT. REV. 


of tax assessed for the vears 1910 and 19:20, as shown in de- 

w 7 

tail in the attached statement. 

The office letter of February 20, 1924 is hereby amended. 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1924, von are allowed 00 davs from the 
date of mailing of this letter within which to file an appeal 
to the United States Board of Tax Appeals contesting in 
whole or in part the correctness of this determination. 

Where a taxpayer has been given an opportunity to ap¬ 
peal to the United States Board of Tax Appeals and has not 
done so within the fit) days prescribed and an assessment has 
been made, or where a taxpayer has appealed and an as¬ 
sessment in accordance with the final decision on such ap¬ 
peal has been made, no claim in abatement in respect of 
any part of the deficiency will be entertained. 

If you acquiesce in this determination and do not desire 
to file an appeal, you are requested to sign the inclosed 
agreement consenting to the assessment of the deficiency 
and forward it to the Uommissioner of Internal Revenue, 
Washington, 1). (\, for the attention of IT:(\\-2226-12-(>0D. 
In the event that you acquiesce in a part of the determina¬ 
tion, the agreement should be executed with respect to the 
items agreed to. 

Respectfully, I). II. BLAIR, 

Com missioner. 

(S.) By J. C. BRIGHT, 

Deputy Commissioner . 


Inclosures: Statements, Agreement—Form A. 


30 Statement . 

In re Cement Gun Company, 10th and Mill Streets, Allen¬ 
town, Pennsylvania. 

I )t‘tH*iency 

y ear in tax. 

1919 .'. $327.99 

1920 . 4,949.84 


Total . $3,277.83 


The adjustments to net income and invested capital are 
shown in the Revenue Agent’s report, a copy ol which was 
furnished vou under date of February 14, 1923 by the In- 
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3tat ement 

In re: Cement Gun Company* 





/f2. 


With regard to the allowance of a deduction for depre¬ 
ciation on the license agreement v as stated in the office letter 
of February 20* 1924, it is held that since the deduction wad not 
claimed in the original return for 1919* an option was exercised 
which was binding and conclusive* and no allowance oan now be 
made for that particular year* 

1919 

Adjustments to get Income 


Set income adjusted $ 2*227*62 

Agent’s report* Schedule 6 
Addition: 

Depreciation on license 

agreement disallowed 10.760.18 


Adjusted net income 


$1£,987.80 


Computation of Tax 


Net income 
Less: 

2x0638 profits tax 
Exempt ion 


$12*967.80 

none 

2.000*00 


Amount taxable at 10£ 


$10*987.80 


Total tax liability 
Amount assessed 


Amount of deficiency 


$ 1*098.78 
770.79 

$ 327.99 


1920 


The adjusted net income shorn in the Agent’s report has 
not been changed. The depreciation allowed by the Agent is 
based upon the value of the license agreement as determined on 
Page 18*of his report* 

Adjustments to Invested Capital 

Invested capital adjusted* $153*770.06 

Agent's report. Schedules 9 and 10 





Statement* 


**«• *7H 

/feu^vi (ifl 



In rex Cement Gan Company, 




Cr^ 



Amo ant brought forward 


$153*770*06 


Additions: 

Amount of sarplas 

eliminated by Agent $ 35*626*89 

Patterns previously 

written off 2*548*17 

$191*945*12 


Reductions: 

Additional tax for 

1918 #5*828.10 

1919 tax prorated #464*34 

Less: 

1919 inoome 
tax prota- 
tion in Agent's 

report 9*59 454*75 6*282*85 

Adjusted invested capital $185*662*27 

The amount of $35*662*89 represents the amount by which the sur 
plus was decreased in the Agent's report on account of additional 
depreciation allowed* whloh has.been disallowed by the office for 
previous years* 


Computation of Tax 

Net Income* Agent's report $ 35*789*28 
Adjusted invested oapltal $185*662*27 
Total profits credit 17*852*98 


Income _ Profits Credit■„ Remainder Hate 

Not over 

20£ $35*789*28 $17*852.98 $17*936.30 20# 


_ IM. „ 

$3*587.26 


Total profits tax , 

Net inoome $35*789*28 

1j6S8 i 

Profits tax #3*587*26 
. Exemption 2*000*00 5*587*26 


#3*587*26 


Taxable at 10# 

Amount of tax at 10# 
Total tax liability 
Amount assessed 

Amount of deficiency 


$30*202.02 


lfow, July £6, 1988, the for*%o 1 r.g 
Amended Petition oertlfled from the record 
ee a troe copy. 



3.020*20 

1*657*62 

§4*949*84 


• Clerk* TT7S ^oaf^erT^'IppeeTiT 
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ternal Revenue Agent in Charge at Philadelphia, Pennsyl¬ 
vania. The clianges made to the report are shown below: 

The questions involved in the protest of the letter of 
February 20, 1024, are whether the book value of a license 
agreement acquired for cash and stock in 1914 may be in¬ 
cluded in the invested capital and whether a depreciation 
allowance based on the book value of tlie license agreement 
may be deducted from gross income. 

An oral hearing was held on December 3,1924. 

All of the additional facts submitted in support of the 
protest have been carefully considered. 

The evidence shows that the years from 1914 to 1917 were 
devoted by the corporation to experimenting and perfecting 
its devices and developing a market; but the sale of addi¬ 
tional capital stock in 1914, 1915 and 1917 for cash at par, 
relied upon by the taxpayer to prove the value claimed for 
the license agreement were isolated transactions involving 
only a relatively small percentage of the total capital stock 
and that only one of the common stock sales was made to 
an entirely disinterested person. This was the transaction 
of August 10, 1915. The sale of preferred stock for cash at 
par in 1917 cannot be accepted as an Index of the value of 
the common stock in 1914. 

It, therefore, is held that the transaction relied upon by 
the Income Tax Unit, which involved the sale bv the cor- 
poration in 1910 of approximately 52% of all of its out¬ 
standing capital stock to the Traylor Manufacturing Com¬ 
pany at the rate of $25.98 per share, must be regarded as 
being indicative of the value of the license agreement. The 
only other logical conclusion would be that no value has 
been substantiated. 

(Here follow diagrams marked pages 31 and 32.) 

33 United States Board of Tax Appeals. 

Docket No. 5302. 

Cement Gun Company, Inc., Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Answer to Amended Petition. 

Comes now the Commissioner of Internal Revenue by his 
attorney, A. W. Gregg, Solicitor of Internal Revenue, and 
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for answer lo the amended petition of the above named tax¬ 
payer admits, denies, and alleges as follows: 

(1) Admits that the taxpayer is a New York corporation 
with principal office at Allentown, Pa. 

(2) Admits that the deficiency letter upon which the ap¬ 
peal is based was mailed to the taxpayer on May, 4, 1925. 
Admits that the taxes in controversy are income and profits 
taxes for the calendar years 191!) and 1920, but alleges that 
the total amount in controversy is $9,985.74 instead of $5,- 

277.85 the amount stated in the deficiency letter and 
54 tlu» amount alleged to be in controversv in the tax- 
payer's petition. 

(5) Specifically denies that the Commissioner has com¬ 
mitted error in determining the taxpayer’s liability as set 
out in the sixtv-day deficiency letter, except that through 
oversight the Commissioner allowed a deduction from the 
taxpayer’s gross income for 1920 for depreciation on a 
license agreement in the sum of $10,760.18 which the tax¬ 
payer was not entitled to have allowed. Alleges that the 
taxpayer was not entitled to such deduction for deprecia¬ 
tion and that tin* taxpayer's net taxable income for the year 
1920, as stated in the deficiency letter, should therefore be 
increased by the sum of $10,760.18, resulting in a net defi¬ 
ciency for the year 1920 of $9,675.75 instead of $4,949.84. 

(4) Denies generally and specifically each and every alle¬ 
gation contained in the taxpayer’s amended petition not 
hereinbefore expressly admitted to be true. 

Wherefore it is prayed that the taxpayer’s appeal be 
denied. 

(The foregoing second amended answer appears in the 
transcript of testimony, page 4, having been read into the 
record by the respondent on final hearing.) 

Now, July 26, 1928, the foregoing answer to amended 
petition certified from the record as a true copy. 

[Seal C. S. Board of Tax Appeals.] 

B. P. GAMBLE, 

Clerk U. S. Board of Tax Appeals . 
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35 Filed Nov. 26, 1926. United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 5302. 

Cement Gun Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Motion. 

Comes now the Commissioner of Internal Revenue, by 
his attorney, A. W. Gregg, General Counsel, Bureau of 
Internal Revenue, and in the matter of the above-entitled 
appeal moves that judgment be entered for the Commis¬ 
sioner and that an order be issued approving the deficiencies 
determined by the Commissioner and stated in the 60-day 
deficiency letter on which the appeal is based. This motion 
is made on the ground that no evidence has been introduced 
in the hearing of said appeal which would warrant the 
Board in either cancelling or modifying said deficiencies. 

If this motion is denied it is requested that the Commis¬ 
sioner’s exception to such denial be entered in the record. 

A. W. GREGG, 

General Counsel, Bureau of Internal Revenue. 

Of Counsel: 

GEORGE G. WITTER, 

Special Attorney, 

Bureau of Internal Revenue. 

Now, July 26, 1928, the foregoing motion of judgment 
certified from the record as a true copy. 

[seal. ] B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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36 Filed Oct. 31, 1927. Unite I States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket Xo. 5302. 


Cement Gun Company, Petitioner, 


v. 


Commissioner of Internal Revenue, Respondent. 

Notice of Settlement. 

The annexed proposed determination of deficiency, under 
the opinion of the Board of Tax Appeals heretofore ren¬ 
dered herein, will he presented to the Board for settlement 
on the — day of —, at 9:30 a. m. 

This notice of proposed determination is submitted in 
accordance with the decision of the Board without preju¬ 
dice to the Commissioner's right to contest the correctness 
of the decision pursuant to the statute in such cases made 
and provided. 

C. M. CIIAREST, 

(lateral Counsel, Bureau of Internal Revenue . 

Of Counsel: 

GEORGE G. WITTER, 

Special Attorney, 

Bureau of Internal Revalue. 

(Here follow diagrams marked pages 37 and 38.) 
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Filed Now 18, 1927. 

United States Board of Tax Appeals. 
Docket Xo. 5302. 


Appeal of Cement Gun Company, Allentown, Pennsylvania. 

Petitioner's Alternative Proposition for Settlement under 

Rule 50. 

Now comes the petitioner by its attorneys and objects to 
the entry of an order of redetermination showing a de- 
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STATEMEHT 


ITiCiPrA 

MBC 


in ret Cement Gan company, 

10th and Mill Streets, 
Allentown, Pennsylvania. 

Docket flo. 5302* 


Tear 

Deficiency in Tax 

1919 

$ 327,99 

1920 

9.657,75 


$9,985.74 


1919 


1919 

let income, ofiice letter Msy 4, 1925 412,907,80 

($10,760.16 depredation on licenses 
previously disallowed), 

ho excess profits tax. 

Bet laoome $12,967,80 

Least 

Exemption 2,000.00 

Taxable at 10£ $10,967.80 

Tax at 10}6 $1,0904 76 

Original assessment, March 1920, Fo. 415183 770,79 

Deficiency in tax $ 327,93 


1920 


Bet Income, office letter my *• 1925 $35,789,26 

which agrees with Bevenue Agent’s 
report of August 28, 1923. 

Add* 

Depreciation of licenses allowed 

by t no Agent, now disallowed since 

acquired without capital cost 1^760.18 

$46,549.46 


Adjusted net income 









'•£** CMA44. , 

- 2 - 
STATEMENT 


In ret Ceraent Gan Company. 

Invested capital* office letter 

iiay 4, 1925 $185,662.27 


Excess Profits Credit 


of invested capital 
Exempt ion 


914,652.98 

5.000.00 


Excess profits credit $17,852.98 

Rats of 

Capital Net income Credit Balance Bate Tax 


20£c $37,152.45 $17,852.98 $19,279.47 20# $3,855.89 

Balance 9.417.01 _ = _ 9.417.01 40g _ 3.766.80 

$46,549.46 $17,852.98 $26,696.48 $7,622.69 

list income $46,649.46 

Less: 

Excess proxlts 

tax $7,622.69 

Exemption 2.00J.00 9.622.fr9 

Taxable at 10* $36,926.77 3.692.66 

Total tax liability 
Original assessment, iter oh 1921, 

Ho. 423102 


Dexiciency in tax $ 9,667.75 

The increase in doiicienoy from $4,949.84 as shown in office let¬ 
ter dated ltoy 4, 1925 to $9,6o7.75 as shown herein ie adjusted under 
Section 274(e) Revenue Act of 1926 wherein it ie provided that the Board shsa 1 
nave jurisdiction to redetermine the correct amount of the deficiency, 
if the amount so redetermined is greater that the amount shown on notice 
to the taxpayer, 1? claim therefor ie asserted by the Commissioner at 
or before the hearing or a rehearing. 


$11,315.37 

1.657,62 


ty 


Ko*, JjJy 16, 19?b, the foretfeintf notice of settlement filet 1 
respondent certified fro? the record eu a irje oop?. 
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ficiency in tax of $9,657.75 as proposed by the respondent 
in the notice of settlement filed herein on October 31, 1927 
and proposes as an alternative thereto that the Board 
enter an order “no deficiency”. 

Petitioner submits that: 

(1) Under the facts as found by the Board and published 
September 1, 1927 the cost of the licensing agreement pur¬ 
chased by the petitioner in August 1914 was not less than 
$450,000.00. 

(2) The opinion published with the Board’s findings of 
fact is inconsistent with, and contrary to, the Board’s 
findings of fact and is contrary to the evidence and is un- 
supported by any evidence. 

(3) The opinion, in so far as it purports to “find that the 
contract rights or licenses were acquired without 

40 capital cost and that there is therefore no basis for 
an allowance of exhaustion,” is contrary to the evi¬ 
dence and contrary to the Board’s “findings of fact” and 
unsupported by any evidence whatsoever. 

(4) The opinion, insofar as it refers “to the fact, as 
shown, that petitioner acquired the license by the contract 
of January 1, 1914 directly from the General Cement Pro- 
ducts Company, in consideration, not of a capital outlay of 
cash or issuance of stock but of its promise to pay a 
royalty”, finds as a “fa«t” something which does not 
appear from any evidence in the case and which is directly 
contrary to the uncontradicted evidence of the petitioner’s 
books and the testimony of all the witnesses who testified in 
the case. 

(5) The opinion, insofar as it rejects the evidence of 
the records of the petitioner company and the uncontra¬ 
dicted testimony of petitioner’s witnesses as “incredible” 
is not to be relied upon as a basis for redetermining tfhe 
deficiency (See Chicago Railway Equipment Company v. 
Blair, Cir. Ct. of Apps., Seventh Circuit, Prentice Ilall 
Federal Tax Service, 1927, Section 2383). 

(6) The opinion, insofar as it assumes that the petitioner 
received the licensing contract on January 1, 1914 and that 
the licensing contract received on January 1, 1914 was the 
same as the one purchased for cash, notes and stock iin 
August 1914 is assuming something that is not true and that 

is not in the evidence in any way, shape or form. 

41 (7) The opinion, in saying that “both contracts 
were introduced by the petitioner, and both are tes- 
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tified to as effective;” purports to find as a fact something 
not in evidence. Only one licensing contract was intro¬ 
duced. The onlv other contract introduced was a contract 
entered into April 15, 1916 between Samuel W. Traylor, 
Leonard D. Baldwin and Arthur J. Baldwin. The contract 
of April 15, 1916 is not a licensing contract. 

(8) The opinion is contrary to the facts, contrary to the 
evidence and contrary to the Board’s findings of fact and it 
should be set aside and a judgment of “no deficiency” 
should be entered or else a new trial should be granted this 
petitioner in order to prevent a great miscarriage of justice. 

Respectfully submitted, 

HUMPHREYS & DAY, 

Munseg Building, 1 V ashington, I). C., 

Attorneys for the Petitioner. 
(S) CHESTER A. GWINN, 

Munsey Building, Washington, I). C., 

Of Counsel. 


Now, July 26, 1928, the 
tion for Settlement filed 
record as a true copy. 


fo rego i ng A11 e r n a t i v e 
by petitioner certified 


Proposi- 
from the 


[Seal U. S. Board of Tax Appeals, 1924.] 


B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

42 A true copy. 

Teste: 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 


United States Board of Tax Appeals. 


Docket No. 5302. 


Cement Gun Company, Inc., Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Promulgated September 1, 1927. 

1. Taxpayer in 1914 acquired patent licenses in considera¬ 
tion for promises to pay royalties. Later taxpayer issued 
additional stock said to be in consideration for the same 
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licenses. Held, no deduction for exhaustion of said licenses 
since no cost was established. 

2. Commissioner disallowed such deduction for 1919 and 
partially for 1920, and claimed by amended answer an in¬ 
creased deficiency for 1920. Held, under Revenue Act of 
1920, section 274 (e), that deficiency should be increased. 

Chester A. Gieinn, Esq., for the petitioner. 

Gem y/c G. Witter, Esq., for the respondent. 

Deficiencies in income and profits taxes of $327.99 for 
1919, and $4,949.94 for 1920. Petitioner claims a deduction 
for exhaustion of rights under a license agreement. 

Findings of Fact. 

The petitioner is a New York corporation, with its prin¬ 
cipal place of business at Allentown, Pennsylvania. It is 
the licensee of certain patents under the following agree¬ 
ment : 

43 General Cement Products Company 

License Agreement to Cement Gun Company , Inc. 

This agreement made this 1st day of January, 1914, by 
and between the General Cement Products Company (here¬ 
inafter called the “Licensor”), a New York Corporation, 
and Cement Gun Company, Inc. (hereinafter called the 
“Licensee”), a New York Corporation, Witnesseth: 

Whereas, the Licensor is the owner bv mesne assignments 
of the full and exclusive right, title and interest in and to 
certain inventions and improvements, and the United States 
patents therefor, the same being a process of producing and 
depositing plastic or adhesive mixtures, patented Febru¬ 
ary 14th, 191.1, No. 984,254, hereinafter called the “Cement 
Gun Process,” and an apparatus for mixing and applying 
plastic or adhesive materials, patented May 9th, 1911, No. 
991,814, hereinafter called the “Cement Gun”; and 

Whereas, the Licensor has retained to itself and is the 
owner of the full and exclusive right, title and interest under 
said patents or said inventions, except as hereinafter men- 

3—4794a 
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tioned, in that portion of tlu* United States and its posses¬ 
sions hereinafter particularly described, as to which and 
in which the Licensor desired to grant the right to the 


Licensee herein set forth: 

Now, therefore, in consideration of the premises and One 
Dollar to each in hand paid, the receipt whereof is hereby 
acknowledged, and of the mutual covenants and agreements 
herein contained, the parties hereto have covenanted and 
agreed as follows: 

I. Licensor hereby grants under said patents to the 
Licensee the full and exclusive right to manufacture, use, 
sell and license others to manufacture, use and sell the said 
Cement (inn Process and said Cement Gun upon the terms, 
conditions and limitations hereinafter set forth in the fol¬ 
lowing territory, to wit: 


The States of Maine, New Mampshire, Vermont, Massa¬ 
chusetts, Connecticut, Khode Island, New York, New Jersey, 
Pennsylvania, Delaware, Maryland, District of Columbia, 
Virginia, North Carolina, South Carolina, Georgia, Florida, 
Alabama, Mississippi, Tennessee, Kentucky, West 
44 Virginia, Louisiana, Texas, Arkansas, Oklahoma, 
New Mexico, Arizona, Utah, Colorado, Kansas, 
Nebraska Idaho, Montana, Wyoming, North Dakota, South 
Dakota; 

Minnesota, excepting the Counties of Fairibault, Blue 
Earth, Nicolet, Leseur, Dice and Goodhue, and that part of 


said State southeast of said counties; 

Iowa, excepting that part thereof lying east of the west¬ 
ern boundary lines of Kossuth, Ilumbolt, Webster, Boone, 


Dallas, Madison, Clark and Decatur Counties; 

Missouri, excepting the Counties of Marion, Shelby, 
Macon, Linn, Livingston, Grundy and Mercer and the terri- 
torv northeast of the same; 

Illinois, excepting that part thereof lying north of the 
southern boundary line of Madison, Clinton, Marion, Clay, 
Richmond and Lawrence Counties (not including, however, 
in said exception Du Page County); 

Ohio, excepting the Counties of Hamilton and Cuyahoga; 

Alaska; the Philippine Islands, Porto Pico and the other 
Tubular possessions of the United States, excepting only the 
Hawaiian Islands; 
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Also upon all property of the United States Govern¬ 
ment wheresoever situated, and also upon all property of all 
steam railroads, throughout the entire United States and 
its possessions, excepting in the States of California, Ore¬ 
gon, Washington and Nevada and the Hawaiian Islands. 

It being understood however, that a certain number of 
these Guns have heretofore been sold or licensed for use 
not exceeding one hundred Guns, however, in the above 
described territory. 

II. This license and all rights hereunder shall vest and 
remain in the Licensee during the full term of the life of 
such patents and of any renewals thereof unless the Licensee 
shall cease to maintain its corporate existence as a solvent 
entity and commercial going concern, in which event, or in 
the event that a trustee or receiver shall be appointed and 
the Company shall not cause him to be discharged within 
six months thereafter, all rights hereunder granted to the 
Licensee shall then cease and determine, provided written 
notice to that effect be given by the Licensor to the Licensee, 
anything herein contained to the contrary notwithstand¬ 


ing. 


45 


III. This license shall be deemed to cover and in¬ 
clude the right to manufacture, lease, use and sell 
the Cement Gun Process and the Cement Gun and all im¬ 
provements and inventions relating thereto and inventions 

of a similar character that mav he used in connection there- 

* 

with, which may be now or hereafter owned or controlled 
by the Licensor. Should the Licensee acquire or have the 
right to acquire any improvements in the Cement Gun 
Process or the Cement Gun, which improvements shall also 
be covered by the claims of the patents aforesaid, during 
the term of this agreement, it shall forthwith make dis¬ 
covery thereof to the Licensor and the licensor shall have 
the right to acquire the same upon reimbursing to the Li¬ 
censee the cost do it if it shall have acquired said right, or 
upon payment of tin' amount necessary to acquire said right; 
it being understood that the Licensor shall pay all expenses 
involved in obtaining the letters patent covering said in¬ 
vention. 

If the Licensor shall not acquire said rights within thirty 
days after notice to it, then the Licensee shall have the 
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right to retain if it has acquired or to acquire the same 
and retain the ownership therein. 

IV. The Licensee admits the validity of the aforesaid 
patents covering the Cement Gun and the Cement Gun 
Process, and agrees that it will not, directly or indirectly, 
while this agreement remain in force, question or deny the 
validity or scope of Said patents or the title of the Licensor 
therein. In the event of the Process patents being sued 
upon for infringement, and of the entry of a final decree in 
the Court of highest jurisdiction into which the question 
of the validity of said patent may he taken, which decree 
shall deny the validity of said patents, or anv of them then 
the Licensee may, by notice in writing to the Licensor, 
forthwith cancel and terminate this agreement, but all 
apparatus manufactured or sold by the Licensee under 
patents owned of controlled by the Licensor up to that time 
shall remain forever licensed under said patents. 

V. Should for anv reason anv of the rights heretofore 
granted under said patents to any other Licensee or 
Licensees lapse or revert to the Licensor, the territory to 
which the same relates may at the option of the Licensee 
be included with that to which this license relates and in¬ 
cluded within the term hereof. 

VI. The Licensor reserves to itself as rovaltv, and the 

Licensee will pay to the Licensor, ten per cent (10%) of the 

gross amount received for the sale of each Cement Gun 

hereafter sold bv the Licensee or sold bv its consent or bv 

• • • 

its sub-licensee, during the life of this contract. Cement 
Guns sold in combination with other machines or 
46 accessories shall be deemed to have been sold at a 
sum equal to the average price for Cement Guns 
during the preceding calendar year, save for the first year 
it shall be the average price for that year. 

VII. Royalties shall apply to the sale of the Cement Gun, 

with fiftv feet of rubber material hose and liftv feet of 
• • 

rubber water hose included, but shall not apply to com¬ 
pressors or repair parts or supplies. The Cement Gun 
shall be deemed to be the mechanism depicted in the an¬ 
nexed cut or its equivalent. 

VIII. The Licensee will keep accurate and correct ac¬ 
count of Cement Guns sold and will on the 10th day of each 
month render a statement of such sales and the payments 
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received thereon and make payment of the royalties, based 
upon the amount received by it or by its sub-licensees, for 
tlie calendar month preceding. 

IX. The Licensee shall have the right in the name of the 
Licensor to defend and institute all legal proceedings 
deemed necessarv bv it to protect itself in the rights herein 
granted, or to establish or defend the legality of such 
patents, and the Licensor hereby agrees to cooperate in all 
such legal proceedings, and grants full power of attorney 
to the licensee to perform all such acts as mav be necessary 
in carrying on such legal proceedings, the expense involved 
in such proceedings to be paid by the Licensee, who may 
from time to time, however, deduct one-half of such expense 
from the royalties due, or to become due, to the Licensor. 
The Licensor shall, so far as to it known, keep the Licensee 
informed of any claim of infringement of or of prospective 
litigation affecting the validity of said patents. 

X. The Licensee mav at anv time after February 14, 
1928, elect to terminate this agreement, or may continue it 
till such later times as it mav see fit. 

XL The Licensee will not elect to revoke this agreement 
prior to the expiration of the process patent because of any 
judicial decree determining the invalidity of the same, pro¬ 
vided it shall still continue to use apparatus covered by any 
of the other of said patents which have not been held in¬ 
valid. 

I'll. The Licensee will permanently mark in the cast¬ 
ings of the Gun in such manner as to indicate plainly where, 
when, and by whom said Gun was manufactured, it being 
the intent and purpose of this agreement that all Guns here¬ 
after manufactured shall be permanently marked in such 
manner as to be readily identified. 

47 XIIT. Tt is the intention hereby to convey to the 
Licensee all rights to manufacture, lease, use, and 
sell Cement Guns, and Cement Gun Process in all United 
States territory not heretofore granted to the Pacific 
Cement Gun Co., Los Angeles Cement Gun Company, Gen¬ 
eral Cement Gun Company, Cincinnati Cement Gun Com¬ 
pany and the Parsons Stoker Company and Alexander & 
Baldwin, Limited. 
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In witness whereof, the respective parties hereto have 
caused this instrument to be duly executed the day and 
year first above written. 

GENERAL CEMENT PRODUCTS 
COMPANY, 

By ROBT. L. McELREY, 

President. 

Attest: 

A. M. CROOKER, 

Secretary. 

[CORPORATE SEAL.] 

CEMENT GUN COMPANY, INC., 
Bv EDWARD T. MAGOFFIN, 

President. 

Attest: 

K. A. FOX, 

Secretary. 

[corporate seal.] 

Approved: 

ROBERT L. McELROY. 

JOHN E. SHEPHERD. 


The original of this contract has written on the back 
thereof a memorandum dated August 13,1914. This memo¬ 
randum was not introduced in evidence, and the substance 
thereof was not shown. 

Patent No. 984,254, issued February 14, 1911, covers a 
process of applying plastic or adhesive materials to sur¬ 
faces. This process is known as the cement gun process. 
Patent No. 991,814, issued May 9, 1911, covers an apparatus 
for mixing and applying plastic and adhesive materials. 
This apparatus is known as the cement gun. The principle 
utilized in the process and apparatus is the transportation 
and application of materials by compressed air and the 
hydration of such materials in the process of application. 
Apparently they are used principally in the making and 
application of concrete. 

48 Concrete made and applied by this process and ap¬ 
paratus is superior in many respects to concrete pro¬ 
duced otherwise. 
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The process and apparatus were invented by Carl E. 
Akeley, who assigned his rights therein to the McElroy- 
Shepherd Company, a New York corporation, to whom 
these patents were issued. The McElroy-Shepherd Com¬ 
pany and John E. Shepherd and one McElroy, the organ¬ 
izers and principal stockholders of the company, during a 
period of approximately four years, expended over $60,000 
in the development and perfection of these inventions. In 
addition, such services as were rendered by Akeley, 
McElroy and Shepherd were rendered without cost. 

Shortly after the issuance of the letters patent, McElroy 
and Shepherd formed a corporation known as the General 
Cement Products Company for the purpose of separating 
their interests in these patents from other interests. To 
this company the McElroy-Shepherd Company gave an ex¬ 
clusive license for the manufacture, sale and use of cement 


guns and the right to license others so to do. This license 
covered the entire territory of the United States except 
for the rights to some restricted areas theretofore granted 
by the McElroy-Shepherd Company, which covered the sale 
and use but not the manufacture of cement guns. 

The General Cement Products Company licensed the 
companies set forth below to sell and use the cement gun 
in the territory indicated. The consideration received for 
the license is indicated in each case where such considera¬ 


tion was shown in evidence. 


The New York Cement Gun Company was given a license 
for New York Citv and the surrounding territory. For 
this license the General Cement Products Company 
49 received 51% of the capital stock of the New York 
Cement Gun Company, and the subscribers to the 
remaining stock were to furnish $100,000 working capital. 

The Eastern Cement Gun Company was given a license 
for the State of Pennsylvania, most of New Jersey, Dela¬ 
ware and Maryland. For this it paid to the petitioner one- 
half its capital of $1,000,000 common stock and $500,000 
preferred stock, $90,000 in first mortage bonds and $10,000 
cash. The subscribers for the remaining stock paid in 
$100,000 working capital. 

The General Cement Gun Company had a license for 
Illinois, Indiana, part of Wisconsin, part of Minnesota, part 
of Missouri, and part of Iowa. For this it paid $50,000 
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cash and one-half its capital stock. The remaining sub¬ 
scribers agreed to furnish $l()0 t ()00 capital. 

The Pacific Cement Gun Company was given a license 
for the entire state of California, with the exception of 
Los Angeles County. For this it paid 51 r /o of its capital 
stock of $500,000. It had a working capital of $150,000. 

The Cincinnati Cement Gun Company was given a license 
for Hamilton County, Ohio. For this it paid $50,000 in 
cash and 51 % of its capital stock of $10,000. The remain' 
ing stockholders furnished working capital of $5,000. 

The New England Cement Gun Company was given a li¬ 
cense for the New England States. For this it paid 51 r /o 
of its capital stock and the remaining stockholders were re¬ 
sponsible for $50,000 working capital. 

The rights for the Hawaiian Islands were sold for $25,- 
000, and in addition thereto the purchasers agreed to buy 
cement guns at a stipulated price. 

Licenses were also given to the South Jersev Ce- 
50 ment Gun Company and the Los Angeles Cement 
Gun Company. The territories covered and the con¬ 
siderations paid are not shown. 

These licenses covered onlv the right to use and sell ce- 
ment guns, and did not cover the right to manufacture the 
guns, with the possible exception of the license issued to 
the General Cement Gun Company, as to which the evi¬ 
dence is not clear. No rovalties were reserved in these 
licenses, but it was agreed that in furnishing machines to 
those companies the General Cement Products Company 
should have a definite percentage of profit on the sales 
price. The Canadian rights were sold for $50,000 and a 
one-third interest in a corporation with a capital stock of 
$1,000,000. The Russian rights were sold for $00,000. It 
is not shown whether these rights included the right to man¬ 
ufacture. sell and use, or only the right to sell and use, nor 
is it shown whether the rights were sold by the McElroy- 
Rhepard Company or the General Cement Products Com¬ 
pany. 

The petitioner was incorporated in December, 101.'*. In 
1014 the General Cement Products Company entered into 
the contract with the petitioner which is set forth above. 
For the purposes of making this arrangement with the 
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petitioner, the General Cement Products Company re-ac¬ 
quired some of the rights it had previously sold to others. 

The petitioner was a fully organized and going concern 
from the date of the license, January 1, 1914. It sold guns 
from the time of its incorporation. The following are the 
minutes of a special meeting of the stockholders of the peti¬ 
tioner held on August 14, 1914: 

51 Minutes of a Special Meeting of the Stockholders of 
the Cement Gun Company, Inc., held at Room 110, 
27 Pine Street, New York City, on the 14th day of 
August, 1914, at 11 :00 A. M. 

The meeting was called to order by Mr. Edward T. 
Magoffin. 

Upon motion, Mr. Magoffin was made chairman of the 
meeting, and K. A. Fox was elected secretary. 

Upon call of a roll of the stockholders of record, the 
following were found to be present in person: Arthur J. 
Baldwin, 98 shares; Edward T. Magoffin, 1 share; K. A. 
Fox, 1 share, representing all of the stock issued and out¬ 
standing. 

Proof that the meeting was called upon notice such as is 
required for the annual meeting of the corporation, to wit, 
a, waiver of notice of the meeting and of the publication 
thereof and of the lapse of time by all of the stockholders, 
was read and placed on file. 

The following motion was duly made and seconded and a 
vote taken thereon: 

Resolved that the capital stock of the Cement Gun Com¬ 
pany, Inc., be increased from the present amount thereof, 
to wit, $100,000, consisting of 1,000 shares of the par value 
of $100 each, to $500,000, to consist of 5,000 shares of the 
par value of $100 each. 

The resolution was duly adopted by the affirmative vote 
of the holders of more than a majority of the stock of the 
company, 100 shares voting in its favor, and no share 
voting against its adoption. 

Upon motion duly made and seconded, a vote was then 
taken on the following preamble and resolution: 


4—4794a 
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Whereas, the stockholders of this corporation have duly 
authorized an increase of the capital stock of the company 
from $100,000 to $500,000, to consist of 5,000 shares of the 
par value of $100 each; and 

Whereas, the present authorized capital stock of the cor¬ 
poration consists wholly of one class of stock, and it has 
been found desirable to classify the new stock into common 
and preferred. 

52 Now, Therefore, Be it Resolved that the said au¬ 
thorized increase of capital stock amounting to $400,- 
000, be classified so that $200,000 thereof, consisting of 3,000 
shares of the par value of $100 each, shall be common stock, 
and $100,000 thereof, consisting of 1,000 shares of the par 
value of $100 each, shall be preferred stock, and that the 
said preferred stock shall be entitled to preference and 
priority over the common stock in manner following: 

The holders of the preferred stock shall be entitled to 
receive, and the corporation shall be bound to pay, a fixed 
cumulative dividend at the rate of but not exceeding six 
per cent per annum before any dividends shall be set apart 
or paid in excess thereof. The preferred stockholders shall 
also be entitled to a preference in the assets on the disso¬ 
lution of the company: 

Resolved further that the President and the Secretary 
of the Company and the Chairman or President and the 
Secret a rv of this meeting be and tliev lierebv are authorized 
and directed to make, execute, and file proper certificates of 
the proceedings of this meeting in the offices respectively 
of the Secret a rv of State of New York and the Clerk of 
Orleans Countv, and to do all acts and things that may be 
necessary to comply with the provisions of law applicable 
to and regulating the increase in stock of the company and 
the issuing of common and preferred stock. 

The votes of stockholders owning 100 shares of stock of 
the corporation, out of a total of 100 shares issued and 
outstanding, have been case in favor of said resolution, 
and none against the same, the same was declared duly 
adopted. 

There being no further business, the meeting adpourned. 
(Signed) 


K. A. FOX, 

Secretary, 
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The following are the minutes of a special meeting of the 
board of directors of the petitioner held on August 18,1914: 

Minutes of a Special Meeting of the Board of Directors of 
the Cement Gun Company, Inc., held at Room 110, 27 
Pine Street, New York City, on the 18th Day of August, 
1914, at 11:00 A. M. 

There were present Edward T. Magoffin, K. A. Fox, and 
Elmer E. Wigg, being a majority of the Board. 

53 A waiver of notice of the meeting, signed by all 

of the directors, was presented and ordered tiled. 
The President reported that a certificate authorizing 
the increase of the capital stock of the Company from 
$100,000 to $500,000 and classifying the stock of the Com¬ 
pany into $100,000 of six per cent cumulative preferred 
stock and $400,000 of common stock had been filed in the 
office of the Secretary of State of New York; that a dupli¬ 
cate of such certificate had been forwarded to the Clerk of 
Orleans County for filing; and that the organization tax 
upon the increase of capital stock had been paid. 

The President submitted the following proposition from 
Leonard D. Baldwin to the Company: 

“New York, August 18, 1914. 
To the Cement Gun Company, Inc. 

Gentlemen : 

I hereby make you the following proposition: 

“ (1) I hereby offer to transfer and convey or cause to be 
transferred and conveyed to your Company all of the net 
assets of the New York Cement Gun Company, a New York 
Corporation, including all of its rights of every kind: 

“(2) I agree to have issued to your Company a license 
from the General Cement Products Company, a New York 
corporation, in the form submitted herewith. 

“For and in consideration of said property you are to: 
“(a) Pay me $10,000 in cash and $20,000 in notes with 
interest, $10,000 of such notes payable on August 15, 1915, 
and $10,000 on August 15, 1916; 

“(fc) Issue to me or my nominees $390,000 (par value) 
of the common stock of your Company and $50,000 (par 
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value) of the six per cent cumulative preferred stock of your 
Company, such stock to be fully paid and non-assess- 
able. 

54 “Said stock, notes, and cash shall he delivered to 
me upon proper transfers to your Company of the 
aforementioned property being made. 

Verv truly yours, 

(Sgd.) LEONARD D. BALDWIN.” 

After discussion, the following resolution was unani¬ 
mously adopted: 

Whereas, Leonard D. Baldwin has offered to convey or 
cause to he conveyed to this Company all of the assets of 
every kind and nature of the New York Cement Gun Com- 
panv and to cause to he issued to this Company a license 
from the General Cement Products Company in the form 
submitted to this meeting, a copy of which license is annexed 
to the minutes of this meeting, and to accept in payment 
therefor $10,000 in cash and $20,000 in notes with interest 
and $590,000 (par value) of the common stock of this Com¬ 
pany and $50,000 (par value) of the preferred stock of this 
Company, all of which is more fully set forth in the said 
proposition of Leonard D. Baldwin; and 

Whereas, the directors of this Company have examined 
into the aforementioned property, and the same is neces¬ 
sity for the business of this Company and to carry out its 
contemplated objects, 

Now, therefore, be it resolved that the Company accept 
the offer of Leonard D. Baldwin and purchase the afore¬ 
said property that the same be adjudged and declared to 
be of the reasonable value of $470,000; and that the Com¬ 
pany issue in payment therefor to the said Leonard D. 
Baldwin or his nominees $590,000 (par value) of the fully 
paid and lion-assessable common stock of this Company and 
$50,000 (par value) of the fully paid and non-assessable six 
per cent cumulative preferred stock of this Company, and 
pay to him in cash the sum of $10,000, and make, execute 
and deliver to him two promissory notes for $10,000 each, 
with interest, dated August 15, 1914, one payable August 
15, 1915, and the other August 15, 1916, said stock, notes, 
and cash to be issued and delivered by the officer of the 
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Company upon receiving proper transfers of the said 
property. 

The President presented a license agreement with the 
General Cement Products Company in the form submitted 
with the proposition of Mr. Leonard D. Baldwin. 

The following resolut ion was unanimously adopted: 
55 Resolved that the officers of the Company be and 
hereby are authorized to execute and deliver on be¬ 
half of the Company the said license agreement. 

The resignation of Mr. J. W. Baldwin as a director of 
the Company was received and on motion was accepted. 
Mr. Lonard D. Baldwin was unanimously elected a director 
of the Companv to fill the vacancy caused by the resignation 
of Mr. J. W. Baldwin. 

The resignation of K. A. Fox as Treasurer of the Com¬ 
pany was presented and on motion was accepted, Mr.Leon- 
ard D. Baldwin was unanimously elected Treasurer of the 
Company to fill the vacancy caused by the resignation of 
K. A. Fox. 

There being no further business the meeting adjourned. 
(Signed) K. A. FOX, 

Secret arij. 

There are appended to the above minutes of the meeting 
of the board of directors of the offer from Leonard D. 
Baldwin set forth in the minutes, and a copy of the contract 
of January 1, 1914, set forth above. 

Leonard D. Baldwin and Arthur J. Baldwin are brothers. 


The petitioner sold to the Pittsburgh Plate Glass Com¬ 
pany the right to use the cement gun process in the manu¬ 
facture of glass. For this the Pittsburgh Plate Glass Com¬ 


pany paid $4,000 and purchased a number of cement guns. 

Under date of April 15, 1916, the following agreement 
was made between Samuel W. Taylor and Leonard 1). 
Baldwin and Arthur J. Baldwin: 


Memorandum of an agreement made by Leonard D. Bald¬ 
win and Arthur J. Baldwin with Samuel W. Taylor, Wit¬ 
nessed : 


That whereas, the Cement Gun Co., Inc., is a New York 
corporation, with an authorized capital stock of $500,000., 
consisting of $400,000 of Common Stock and $100,000 of 
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Preferred Stock, full paid, issued and outstanding, with 
the exception of $25,000. of Preferred Stock, and having 
equal voting rights; and 

Whereas, said Cement Gun Co., Inc., hold an exclusive 

license to manufacture, sell and deal in Cement Guns under 

the terms of a license issued to it bv the General 

* 

56 Cement Products Company, owner of the United 
States Letters Patent, (Los Angeles, Cincinnati and 
Hawaiian Island excepted) whereby a royalty of Eleven per 
cent (11 r A ) upon the selling price is reserved to said Gen¬ 
eral Cement Products Company; and 

Whereas, a similar contract is being negotiated with the 
owners of the Canadian patents on the basis of a Ten per 
cent (10'J ) royalty; and 

Whereas, said Cement Gun Co., inc. is a going concern 
with cash, bills and accounts receivable materially in excess 
of its bills and accounts payable, other than such as are 
owing to said Baldwins, to whom there is owing notes to 
the amount of $20,000., with interest from August 1914, 
and $4,688.33 on open account, and with an inventory of 
Cement Guns, Compressors and accessories of the reason¬ 
able value of more than $15,000; and 

Whereas, said Baldwins desire to secure the benefit of 
the experience* of said Traylor in the management of said 
Company, and said Traylor desires to secure an option to 
purchase a controlling interest in said corporation, which 
said Baldwins are willing to grant, chiefly for the benefit 
which they deem will accrue to the remaining stock which 
tliev hold. 

Now, therefore, in consideration of the premises and the 
sum of One Dollar, by each to the other in hand paid, receipt 
of which is hereby acknowledged, the parties hereto have 
mutually covenanted and agreed as follows: 

1. Said Baldwins own or control a majority of the capi¬ 
tal stock of the Cement Gun Co., Inc. 

2. The management of said Company shall forthwith be 
turned over to said Tralyor, who may select a majority of 
the Board of Directors. Samuel W. Traylor shall be 
elected President, and a Secretary and Treasurer to be 
selected bv him. 

3. Said Traylor will pay to said Baldwins forthwith the 
sum of $10,000., for which he shall receive on January 1st, 
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1917, $10,000. of the Preferred Stock of said Company 
from said Baldwins, and if on or before said first day of 
January, 1917, said Traylor shall pay to said Baldwins 
the further sum of $15,000. they shall deliver to him $15,000 
additional Preferred Stock and $70,000.00 of Common Stock 
of said Company. If said Traylor shall pay to said Bald¬ 
wins the further sum of $13,666 with interest at 5% per 
annum from January 1st, 1917, on or before the first day 
of November, 1917, he shall receive from them therefor 
$13,666 of Preferred Stock and $39,000 of Common Stock 
of said Company; and if said Traylor shall pay to said 
Baldwins the further sum of $13,667 with interest at 5% 
per annum from January 1st, 1917, on or before the first 
day of September, 1918, he shall receive from them 
57 therefor $13,667 of Preferred Stock and $40,000 of 
Common Stock of said Company; and if said Traylor 
shall pay to said Baldwins the further sum of $13,667 with 
interest at 5/< per annum from January 1st, 1917, on or be¬ 
fore the first day of July, 1918 [sic], he shall receive from 
them therefor $13,667 of Preferred Stock and $40,000 of 
Common Stock of said Company. 

4. If said Traylor shall fail to exercise any option above 
set forth and to make payment of the amount provided on 
any day above set forth, his right to make that and any; 
subsequent payments and secure stock as above set forth 
shall then cease and determine. 

5. So long as said option remains open to said Traylor 
he shall be entitled to name a majority of the Board of 
Directors and to dictate the policy of the Company. 

6. While said Traylor is so in control of the Company he 
will loan to the Company such moneys, if any, as may be 
necessary to pay all its debts, which shall be repaid to 
him before any dividends are declared or paid by the Com¬ 
pany, but not to pay the indebtedness to said Baldwins. 

7. In case said Traylor does not intend to make any pay¬ 
ment after the first hereinbefore specified he will so notify 
said Baldwins of his election at least ten days before the 
day on which any such payment is to be made, and will 
thereupon turn over to said Baldwins the resignations of 
Directors of the Company theretofore nominated by him and 
will accept its notes at one year for any moneys due him 
for moneys advanced to it in accordance herewith, with 
interest at the rate of 5% per annum. 
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8. Leonard D. Baldwin and Ib>" ert L. McElrov, Direc¬ 
tors of the Company, shall remain and be entitled to re- 
election as Directors of the Company from time to time, 
and as such to have at anv time during business hours, 
access to the books, records and correspondence of the Com¬ 
pany, and full information of its doings from its officers and 
emplyees. 

9. Said Traylor will in all reasonable ways promote 
the interests of the Company for the benefit of himself 
and the other stockholders. 

10. If said Traylor shall make payment of $15,000 above 
specified on January 1, 1917, said Baldwins will purchase 
from the Treasury of the Company, at par, $25,000 of the 
Preferred Stock of the Company, the proceeds to be applied 
upon account of its indebtedness to them; the remainder 
of such indebtedness, if any to be paid to them before any 
dividends are declared. 

11. It is understood and agreed that said Baldwins 
58 will loan to said Company any reasonable assistance 
or advice, and said Leonard D. Baldwin will co-op¬ 
erate in the management of the Company to any reasonable 

extent desired bv Mr. Traylor. 

» • 

12. The corporation will not at any time pay any salaries 
except to officers actually engaged in the Company’s busi¬ 
ness. 

13. Samuel W. Travlor mav act herein individually or for 

• • • 

the benefit of such corporation as he may select, controlled 
by him, but this contract shall not be otherwise assignable. 

14. This contract is made on the basis that the holders 
of all Preferred Stock shall waive all dividends that may 
have accumulated prior to January 1st, 1917. 


In Witness whereof, the respective parties hereto have 
hereunto set their hands and seals this 15th day of April, 
1918. 

LEONARD D. BALDWIN. |l. s.l 
ARTHUR .T. BALDWIN, [l. s.l 
Bv L. D. BALDWIN, 

Atty.-in-fact. 

SAMUEL W. TRAYLOR, [l. s.] 

Witness: 

H. G. FARLEY. 

As to S. W. T.: 

G. WALTER SMITH. 
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Attached to this agreement is an assignment as follows: 

In consideration of the sum of One Dollar ($1.00), the 
receipt whereof is hereby acknowledged, 1 hereby assign 
all my right, title and interest in and to the within agree¬ 
ment to the Traylor Engineering & Manufacturing Com¬ 
pany. However, should the said Traylor Engineering 
and Manufacturing Company decide not to exercise its op¬ 
tion January 1, 1017, as provided in the within agreement 
it is understood and agreed that the said Travlor Engineer- 
ing & Mfg. Company will give me such reasonable notice, 
not less than thirty (30) days, as may be necessary in order 
that I may arrange to take over the contract personally, if 
1 so desire. 

June 20, 191G. S. W. TRAYLOR. 

The Traylor Engineering & Manufacturing Company 
hereby agrees to the above terms. 

TRAYLOR ENGINEERING & MFG. 
COMPANY, 

By W. J. ROBERTS, 

Vice-President. 

Attest: 

F. N. CRISPEN, 

Secretary. 

The respondent determined the value of each share 
59 of the petitioner’s stock to be the amount obtained 
by dividing the total consideration involved in this 

o 

contract by the number of shares, both common and pre¬ 
ferred, contracted for. He then determined that the value 
of the license agreement was the amount obtained by mul¬ 
tiplying the number of shares issued pursuant to the reso¬ 
lution of the board of directors above set forth by the value 
per share thus determined. 

The stock was transferred in accordance with this con¬ 
tract. The checks in payment for the stock were issued to 
L. 1). anc] A. J. Baldwin. Executives of the Traylor En¬ 
gineering & Manufacturing Company served as officials of 
the petitioner without compensation. Samuel W. Traylor 
acted as president of the petitioner at a salary of about $50 
or $75 a month. The companies manufacturing cement 


5—4794a 
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guns for the petitioner were eliminated as soon as possible 
after the making of the above contract and the Traylor En¬ 
gineering & Manufacturing Company manufactured the 
cement guns for the petitioner at lower prices than could 
have been obtained from others. Since the management 
was taken over bv the Travlor Engineering & Manufaetur- 
ing Company, there has been a noticeable improvement in 
the financial affairs of the petitioner, and debts which had 
been accumulated by tlie petitioner were paid. The Traylor 
Engineering & Manufacturing Company, assisted the peti¬ 
tioner from time to time with loans. 

In its return of income tax for 1010, the petitioner stated 
the value of its capital stock, determined as of December 31, 
1918, as $31,004.42. In its return for 1920 it stated the 
value of its capital stock, determined as of July 31, 1920, as 
$ 100 , 000 . 

60 The balance sheets of the petitioner as of December 

31 of each of the years 1918, 1919, and 1920, are as 
follows: 


Assets: 

Dec. 51,1018 

Dec. 51.1010 

Dec. 31.1020 

Cash at Rank and on hand .... 
Trade Accounts and Notes Re- 

$0,021.36 

$2,454.13 

$24,233.65 

ceivable . 

57,057.52 

71.712.55 

00.550.25 

Inventories . 

Investments, Stoc k—Domestic 

28.273.04 

40.702. Hi 

45.tiN5.5ti 

Corps. 

Deferred Charges to future oj>- 

1.277.30 

1.277.50 

1,277.50 

erations . 

Fixed assets. Patterns. Shop, 
Rental and Office Equipment, 

248.50 

5.NNO.N4) 

172.42 

less Reserve for Depreciation. 

0,4 15.11 

ti.257.ON 

4,728.24 


Patents—Trademarks, etc. 470.245.51 4tiN.0N0.l0 

Total . JgiK5.-lti8.37 $3*7,.‘100.30 

Liabilities: 

Trade Accounts and Notes Pay¬ 
able . $11,384.55 $45,513.30 

Accrued Expenses and Reserves. 13.055 .n7 10,100.11 

Capital Stock — (iutstanding 

Common Stock . 500.000.00 500.CNi0.fl0 

Surplus and Undivided Profits . 1D.0H7.05 .‘15.tiH0.Ni) 


I tiN.ONO.10 


430,t >51.05 
$oi4,5os.53 


$58,210.07 

11.N0O.15 

500.4 N 10.00 

ro loo oo 


Total . $555.4»iN.3‘ 


: 15.t ;n i.Ni » 1.4: ii.: 55 

.$507.: it h it; $o 14,5t >s.5: i 


The petitioner's return of income tax for 1916 shows a 
net income of $201.37. Its return for 1917 shows a deficit 
from operations of $6,936.43. 
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All contracting work under these patents is done by the 
Cement Cun Contracting Company, which is closely con¬ 
nected with the petitioner. This is a prosperous company, 
whose income is due entirely to the use of the cement gun 
and the cement gun process, the right to which was granted 
to it by tlie petitioner. 

The General Cement Products Company has been dis¬ 
solved. Papers for voluntary dissolution were filed in the 
office of Secretarv of State of the State of New York, June 
29, 1917. 

fil Bv 1914, the process and the apparatus covered 

by these patents had passed the experimental stage. 
They were fully developed and in use all over the world, 
and there have been no substantial changes mechanically 
since that time. They were in successful operation on a 
commercial scale. The cement gun was on the market on 
a commercial basis in 1910 or 1911. The United States 
Government purchased some guns in 1910, 1911, and 1912. 

There have been a few minor changes or additions to 
the apparatus in the nature of improvements on the ap¬ 
paratus. Patents have been obtained for these improve¬ 
ments—one in 1919, one in 1921, one in 1923, and one in 
1923. Royalties are paid, on one of five cents each, on 
another of fifty cents each, and on another of one dollar 
each. These patents relate solely to the machine. 

There have been no improvements on the process. 

Three or four kinds of machines have been developed 
which can utilize the process known as the cement gun 
process. 

Opinion. 

Sterniiagf.n: The petitioner seeks to establish its right 
to a deduction under section 234 (a) (7), Revenue Act of 
1918 1 , for the exhaustion during 1919 and 1920 of the con¬ 
tract rights acquired in 1914 to use and manufacture 
02 under the cement gun apparatus and process patents. 
To secure such an allowance it is essential, since they 

iSec. 234. (a) That in computing the net income of a corporation sub¬ 
ject to the tax imposed by section 230 there shall be allowed as deductions: 

******* 

(71 A reasonable allowance for the exhaustion, wear and tear of prop¬ 
erty used in the trade or business, including a reasonable allowance for 
obsolescence; 



CEMENT GUN CO. VS. COMMISSIONER OF INT. REV. 


were not acquired by gift or prior to March 1,1913, for peti¬ 
tioner to establish the cost of such rights when acquired, 
for it is only its investment which may be recovered by 
taking such allowance out of its annual income. United 
Staffs v. Ludey, — U. S., —; Union Metal Co., 1 B. T. A. 
395. The petitioner claims that such cost is to be taken 
as $450,000, represented by so much of the par value of 
the $440,000 of stock and of $30,000 of cash and notes as 
remained after applying $20,000 to the assets of the New 
York Cement Gun Co. In other words, it is said in effect 
that the New York Company’s assets were worth $20,000, 
that this amount was intended to be, and was, paid in cash 
and notes, and that the stocks was regarded as fully paid 
at par and was issued, together with $10,000, in exchange 
for the licenses in question. 

The respondent traverses the basis for computing any 
exhaustion allowance on two grounds,—first, that in the cir¬ 
cumstances of the acquisition there was no cost, and, sec¬ 
ond, if there was in fact a cost, such as the issuance of 
stock, such cost is not determinable from the evidence. 
In support of his first ground, respondent refers to the 
fact, as shown, that petitioner acquired the licenses by 
the contract of January 1, 1914, dircetlv from the General 
Cement Products Co. in consideration, not of a capital out¬ 
lay of cash or an issuance of stock, but of its promise to 
pay a royalty. In view of this, the latter offer of Baldwin 
and the issuance of stock seem rather incredible. Tt is not 
reasonable to suppose that petitioner received the licenses 
on January 1 to run for the duration of the patents, 
fi3 began actually to operate under such licenses, and 
thereafter in August received and accepted an otfer 
from Baldwin (its own counsel) to procure the very 
licenses it already had, together with the assets of the 
New York Company, for $10,000 in cash, $20,000 in notes, 
and $440,000 par value of its stock. Somewhere there is 
an explanation of this apparent inconsistency. But the 
discrepancy is not mended by the evidence. Both contracts 
are introduced bv petitioner, and both are testified to as 
effective. For the petitioner to establish the cost claimed 
it would have to show that the licenses were acquired for 
the first time as a result of the Baldwin offer and to com¬ 
pletely explain away the earlier contract and user. This 
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it has not done; and however si range on its face the sit¬ 
uation may appear, there is no room for a judicial surmise 
in substitution for the evidentiary fact. We find the con¬ 
tract rights or licenses were acquired without capital cost 
and that there is therefore no basis for an allowance for 
exhaustion. It may he assumed that the payment of the 
percentage royalties annually reduces income. 

The decision on this point makes it unnecessary to deter¬ 
mine the value of the rights in August, 1914, in order to 
determine the value of the stock alleged to have been 
issued in payment therefor, and lienee unnecessary to con¬ 
sider what weight to give to the opinions of two of pe¬ 
titioner’s witnesses, one of whom, not being with the com¬ 
pany until 1916, said the New York Company’s assets were 
worth, in 1914, “between $10,000 and $20,000,” and the 
licenses about 430,000, and the other, a promoter of patents, 
thought they were worth a million. And it is also unnec¬ 
essary to decide whether the period of exhaustion, if allow¬ 
able, would be, by reason of the terms of the contract, con¬ 
fined to the duration of the original patents. 

64 The respondent, for 1919, disallowed all exhaus¬ 
tion because not originally claimed. This reason was 
abandoned before trial, presumably in conformance with 
Union Metal Manufacturing Co., 1 B. T. A. 395, and the 
defense placed on the ground above stated. For 1920, an 
allowance was recognized, but by amended answer this was 
pleaded as error and respondent moved to increase the 
deficiency, under the authority conferred by section 274 
(e), Revenue Act of 1926'. Consistently with our finding 
that the rights were acquired by the contract of January 
1, 1924, the motion must be granted, and the deficiency in¬ 
creased accordingly. 

Reviewed bv the Board. 

r Judgment will be entered on 15 days 7 notiee, under Rule 
50. 

Milliken did not participate. 

1 Sec. 274. (et The Board shall have jurisdiction to redtermine the 
correct amount of the deficiency oven if the amount so redetermined is 
greater than the amount of tin* deficiency, notice of which has been 
mailed to the taxpayer, and to determine whether any penalty, addi¬ 
tional amount or addition to the tax should he assessed, if claim there¬ 
for is asserted by the Commissioner at or before the hearing or a re¬ 
hearing. 
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Now, July 2(5, 1928, the foregoing; Findings of Fact & 
Opinion certified from the record as a true copy. 

[Seal F. S. Hoard of Tax Appeals, 1924.] 

B. 1). GAMBLE, 

Cleric U. S. Board of Tax Appeals. 


G5 


United States Board of Tax Appeals. 


Docket No. 5302. 


(V.ment Gun Company, Inc., Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Judgment. 

The respondent, pursuant to the Board’s decision of 
September 1, 1927, 7 B. T. A. 1202, filed, upon notice, his 
proposed redetermination of deficiency. After hearing at 
which counsel for respondent appeared in support of said 
order and counsel for petitioner appeared in opposition 
thereto, it is 

Ordered, adjudged and decided that there is a deficiency 
for 1919 of $327.99, and for 1920 of $9,057.75. 

Enter: 

J. M. STER XII AG EX. 

J. M. STKRXHAGEX, 
Member Cidled Slates Board of Tax Appeals. 

Entered Dec. 15, 1927. 

True copy. 

Now, July 20,1928, the foregoing judgment certified from 
the record as a true copy. 

[Seal V. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk l . S. Board of Tar Appeals. 

B. D. GAMBLE, 

Clerk V. S. Board of Tax Appeals. 
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6G United States Board of Tax Appeals. 

Docket No. 5302. 

Cement Gun Company, Inc., Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Order Denying Rehearing. 

The petitioner having moved for a rehearing, setting 
forth alleged errors in the Board’s findings of fact and 
opinion, and due consideration having been given thereto, 
it is * 

Ordered that the motion for rehearing be and it hereby 
is denied. 


Enter: 

J. M. STERNIIAGEN. 

J. M. STERNIIAGEN, 
Member United States Board of Tax Appeals. 

Entered Dec. 15, 1927. 


True Copy. 


Now, July 26, 1928, the foregoing Order Denying Re¬ 
hearing certified from the record as a true copy. 

[Seal of the U. S. Board of Tax Appeals, 1924.] 

B. 1). GAMBLE, 

Clerk U. S. Board of Tax Appeals. 


67 United States Board of Tax Appeals. 

Filed May 2, 1928, United States Board of Tax Appeals. 

Docket No. 5302. 

Cement Gun Company, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Stipulation with Respeet to Review of Board’s Decision. 

Pursuant to the provisions of Section 1002(d) of the Rev¬ 
enue Act of 1926, it is hereby stipulated and agreed be- 
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tween the parties to the above-mentioned cause by their 
respective attorneys that the decision of the Board therein 
may be reviewed by the Court of Appeals of the District 
of Columbia. 

CHESTER A. GWINN, 
c/o Humphreys & Day, 

Mu nsey Building, Washington, D. C. 
Attorneys for the Petitioner. 

C. M. CIIAREST, 

General Counsel, 

Bureau of Internal Revenue, 
Attorney for the Respondent. 

Now, July 20, 1028, the foregoing Stipulation for Review 
certified from the record as a true copy. 

[Seal of the U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

Dated: Washington, 1). C., 

April 11, 1928. 

68 Filed May 2, 1928. I T . S. Board of Tax Appeals. 

In the Court of Appeals of the District of Columbia. 
Cement Gun Company, Inc., Petitioner 


v. 

Commissioner of Internal Revenue, Respondent. 

Petition for Review. 

To the Honorable, the Chief Justice and Associate Justices 
of the Court of Appeals of the District of Columbia: 

Your petitioner is aggrieved by a decision of the United 
States Board of Tax Appeals rendered against it on Dec- 
cember 15, 1927 in the case of Cement Gun Company, Inc., 
Petitioner, v. Commissioner of Internal Revenue, Respond¬ 
ent, Number 5302 on the Docket of the Board, and respect¬ 
fully submits its petition for a review thereof by the Court 
of Appeals of the District of Columbia, the parties having 
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agreed that the review shall be in this court, as evidenced 
by stipulation filed with the Clerk of the Board. 

Statement of the Case. 


1. The petitioner is a corporation organized under the 
laws of the State of New York in December, 1913; its origi¬ 
nal authorized capital stock was $100,000.00 which was in¬ 
creased in 1914 to $500,000.00. All of its authorized 

69 capital stock was issued and fully paid at and prior 
to the time covered by this appeal. 

2. In 1914 the petitioner entered into negotiations with 
Leonard D. Baldwin for the purchase of the assets of the 
New York Cement Cun Company and a license from the 
General Cement Products Company giving it the full and 
exclusive right to manufacture, use, sell and license others 
to manufacture, use and sell, the Cement Gun process and 
the Cement Gun covered by letters patent #984,254 issued 
February 14, 1911, and #991,814 issued May 9,1911, known 
as the Akelev Patents, during the life of said patents. 

3. Pursuant to the offer of Mr. Leonard D. Baldwin the 


Board of Directors of the petitioner at a special meeting 
held August 18, 1914, authorized the purchase of the afore¬ 
said assets for the price of $10,000.00 in cash, $20,000.00 in 
interest bearing notes, and $440,000.00 par value of ap¬ 
pellant’s capital stock. 

4. Under authoritv of the aforementioned resolution of 


the Board of Directors, petitioner purchased from Mr. 
Leonard D. Baldwin certain tangible assets of the New 
York Cement Gun Company, together with a license from 
the General Cement Products Company, which license was 
ante-dated to January 1, 1914, in exchange for the amount 
of cash, notes and capital stock as stated above. 

5. The fair and reasonable cash value of the entire 
amount of property, both tangible and intangible, pur¬ 
chased by the petitioner pursuant to the aforemen- 
70 tioned resolution of the Board of Directors on 


August 18, 1914 was $470,000.00, of which the value 
of the property other than the license agreement aforesaid 
was not in excess of $20,000.00 and a fair and reasonable 


cash value of the licensing contract ante-dated to January 
1, 1914 from the General Cement Products Company was 
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not less than $450,000.00 on the date it was paid in for 
stock, cash and notes; that is to say, on August 18, 1914. 

6. For the purpose of an allowance of exhaustion of the 
licensing contract for the year 1920, the Commissioner of 
Internal Revenue placed a value on the petitioner’s capital 
stock of $25.88 4/17 per share instead of the par value 
thereof and allowed the petitioner a deduction from its 
gross income for exhaustion of the capital value of the 
aforesaid licensing contract in the amount of $10,760.18, 
and the Commissioner refused to allow the petitioner any 
deduction whatsoever for exhaustion of said licensing con¬ 
tract for the year 1919 for the alleged reason stated in his 
deficiency letter of May 4, 1925, at page 2, that 

“with regard to the allowance of a deduction for deprecia¬ 
tion on a license agreement, as stated in the office letter of 
February 20, 1924, it is held that since the deduction was 
not claimed in the original return for 1919 an option was 
exercised which was binding and conclusive, and no allow¬ 
ance can now be made for that particular year.” 

7. The petitioner claiming that is was entitled to the al¬ 
lowance of an annual deduction from gross income in the 

amount of $31,777.00 a year for the years 1919 and 
71 1920, by reason of the exhaustion of its rights under 

said contract dated January 1,1914, and the Commis¬ 
sioner denying that the petitioner was entitled to any de¬ 
duction whatsoever on said account for the year 1919, for 
the reason aforesaid, and allowing only $10,760.18 on ac¬ 
count of exhaustion of said licensing contract for the year 
1920, the petitioner appealed from the determination of 
the Commissioner to the Board of Tax Appeals. 

8. The appeal was filed with the Board on July 2, 1925 
and an amended petition was thereafter filed on November 
15, 1926. By said appeal the petitioner claimed that it was 
entitled for the years 1919 and 1920 under Section 234 (a) 
(7) of the "Revenue Act of 1918 to a reasonable allowance 
for the exhaustion of said licensing contract used in its 
trade or business. 

9. By his answer to the amended petition the Commis¬ 
sioner admitted the allowance of the sum of $10,760.18 as 
exhaustion of the license agreement for the year 1920, but 
claimed that said allowance “was through oversight.” At 
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the hearing the attorney for the Commissioner abandoned 
the position that the petitioner was not entitled to exhaus¬ 
tion of the license agreement for the reason that it was not 
claimed in the original return and set up as reasons for dis¬ 
allowing same— 

1. That nothing was paid for the licensing contract; 

2. That it was not a depreciable asset; and 
72 3. That the contract had no determinable life 

period. 

The Commissioner, therefore, claimed that the deficiency 
should be increased from the amount of $5,277.83 stated in 


his deficiency letter of May 4, 1925 to $9,985.74. 

10. The said appeal was heard by the Board on Novem¬ 
ber 15, 1920; and on September 1, 1927 the Board promul¬ 
gated its findings of fact and opinion sustaining the afore¬ 
said action of the respondent. On December 12, 1927 pe¬ 
titioner filed a motion for a rehearing, which motion was 


denied by the Board on December 15, 1927; and on Decem¬ 
ber 15, 1927, the Board entered an order adjudging and de¬ 
ciding that there was a deficiency for 1919 of $327.99 and 
for 1920 of $9,657.75. For these reasons the petitioner files 
its petition for review by this honorable court. 

11. Your petitioner believes and avers that errors were 
committed by the Board to its damage and prejudice, as 
follows: 


1. The Board erred in holding and deciding that the 
rights acquired by petitioner in August, 1914, under the 
licensing contract with the General Cement Products Com¬ 
pany dated January 1, 1914, cost petitioner nothing. 

2. The Board erred in holding and deciding that the 
rights acquired by petitioner under its aforesaid contract 
with the General Cement Products Company were not a 

depreciable asset. 

73 3. The Board erred in holding and deciding that 

petitioner received nothing of value in exchange for 
its issue of $390,000.00 (par value) common stock, $50,000 
(par value) cumulative preferred stock and the payment 
by it of $10,000.00 in cash and $20,000.00 in notes to Mr. 
Leonard D. Baldwin, pursuant to a resolution adopted by 
its Board of Directors on August 18, 1914. 

4. The Board erred in holding and deciding that the 
rights acquired by the petitioner under the licensing con- 
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tract with the General Cement Products Company for 
which petitioner paid $440,000.00 (par value) of its own 
stock and $30,000.00 in cash and notes in August, 1014, al¬ 
ready belonged to the petitioner prior to August, 1914, and 
prior to such purchase and payment. 

5. The Board erred in holding and deciding that the peti¬ 
tioner acquires the licenses covered by the contract of Jan¬ 
uary 1, 1014, directly from the General Cement Products 
Company, without any capital outlay of cash or issuance of 
stock. 

G. The Board erred in rejecting as “incredible” the un- 
controverted evidence introduced by the petitioner. 

7. The Board erred in finding that there were two licens¬ 
ing contracts covering the same patents and that both were 
introduced in evidence. 

8. The Board erred in overruling the petitioner’s motion 

for a new trial. 

74 0. The Board erred in entering an order adjudging 

and deciding that there is a deficiency for 1919 of 
$327.99 and for 1920 of $9,657.75. 

Wherefore, your petitioner prays that the decision of 
the Board of 'fax Appeals entered herein against it be re¬ 
viewed and reversed by this Honorable Court, and for such 
other and further relief as the Court may deem meet and 
proper in the premises. 

THE CEMENT GUN COMPANY, INC., 

Petitioner, 

By ADRIAN HUMPHREYS, 

CHESTER A. GWINN, 

Attorneys. 




Filed May 3,1928. 


Humphreys & Day, Munsey Building, Washington, D. C., 

New York, 42 Broadway. 


Telephone Main 587 

General Counsel, 

Bureau of Internal Revenue, 
Washington, D. C. 


May 3, 1928. 
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Attention Appeals Division. 

In re Cement Gun Company, Inc., Petitioner, v. Commis¬ 
sioner of Internal Revenue, Respondent, Docket No. 5302. 


Sir: 

Please take notice that we have filed in the office of the 
Clerk of the United States Board of Tax Appeals on May 
2, 1928, the original and one copy of a petition for review 
of the above-entitled case by the Court of Appeals of the 
District of Columbia. 

A copy of said petition is served on you herewith. 

Very respectfully, 

(Signed) ‘ CHESTER A. GWINN. 

Service of a copy of the above-mentioned petition for 
review is hereby acknowledged this 3rd day of May, 1928. 

(Signed) C. M. CHAREST, 

General Counsel, Bureau of Internal Revenue . 


Now, July 26, 1928, the foregoing Petition for Review 
with acknowledgment of service certified from the record 
as a true copy. 

[seal.] ‘ B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

CAG :W Enc. 
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Filed July 25, 1928. 
Docket No. 5302. 


Cement Gun Company, Inc., Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Statement of the Evidence. 

(Before the U. S. Board of Tax Appeals Nov. 15,1926.) 

77 Statement of the Evidence. 

(Before the U. S. Board of Tax Appeals Nov. 15,1926.) 

Mr. Bryan C. Collier, called as a witness on behalf of 
the petitioner, testified that he was President of the Cement 
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Gun Co.; that lie was a Civil Engineer by training, a grad¬ 
uate of the University of Georgia in the class of 1890 with 
the degree of Bachelor of Engineering; that he had been 
actively engaged in the practice of his profession ever since 
the day of his graduation; that his work had consisted 
principally of concrete and masonry structural work; that 
from 1895 to 1908 he was division engineer in charge of 
a large section of New York City construction work; that 
from 11)07 to 1910 he was engineer for a large firm of con¬ 
structors in New York, during which time he was general 
superintendent and chief engineer in the construction of 
Madison Avenue Bridge, a portion of Manhattan Bridge, 
a portion of Riverside Drive and a number of similar 
structures; that from 1910 to 1913 he was engineer for the 
contractor in the construction of Kensico dam; that from 
1913 to 1914 he was chief engineer and general manager 
of the Hassam Paving Co.; that from 1914 to 1916 he was 
the engineer for the United States Realty and Improve¬ 
ment Company in the construction of three miles of New 
York subways; that since March, 1916, he had been with the 
Cement Gun Co. as general manager, vice-president and 
president; that he was a member of the American 
78 Societv of Civil Engineers for twentv-six vears and 
also a member of the American Mining Congress and 
the American Concrete Institute and several other like 
professional associations. (Record pp. 11, 13). 

He testified that he was familiar with the Concrete Gun 
and Concrete Gun Process and the patents covering the said 
gun and process, and identified patent No. 984,254 as the 
process patent and patent No. 991,814 as the apparatus 
patent covered by the contract (Exhibit C) and stated that 
he had first become familiar with them in 1910 and that he 
had had practical experience with them in construction 
work in 1911. (R. p. 14). 

lie testified that there had been no amendments or modi¬ 
fications of the patent covering the cement gun process since 
January 1, 1914, but that there had been a few minor amend¬ 
ments or additions to the cement gun patents which did not 


serve to extend the life of the patent (R. p. 16); that the im¬ 
provements were purchased by the Cement Gun Company 
from the patentees thereof and that the real value of the 
patents was in the process rather than in the machine. 
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Patents were issued upon these improvements in 1919, 1921, 
1923 and 192."). In each case the company purchased the 
improvements upon a royalty basis, paying live cents apiece 
on one, fifty cents a piece on another, and one dollar a piece 
on another. (R. pp. 40, 102, 104). 

He testified that the cement gun and the cement gun 
process had passed the experimental stage in 1914 and that 
they had proved successful in practical construction work. 

(R. pp. 21-22.) 


79 He testified that his connection with the Cement 
Gun Co. began in 1916, that his knowledge of the 
tangible assets transferred to the company in 1914 was ob¬ 
tained in the following manner: The records of the com¬ 
pany showed the names and numbers of the compressors 
and cement guns transferred in 1914 and by comparing such 
records with the names and numbers of the compressors 
and guns on hand when he made his investigation, he was 

able to identifv the assets transferred in 1914. Practically 

• • 

all of the assets transferred in 1914 were on hand in 1916. 
His knowledge of the assets transferred in 1914 was from 
such comparison and from what others told him. 

Tie knows the value of the guns and machines produced 
under these patents. In and prior to 1914 these machines 
sold for more than tliev do todav. IIis knowledge of the 
sales price in 1914 is based upon the sales record of the com¬ 
pany and information from others. He knows the value 
of equipment but not the cost of manufacture in 1914. In 
his opinion the value of the tangible assets taken over by 
the Cement Gun Company from the New York Cement Com¬ 
pany was from $10,000 to $20,000. There were two or three 
compressors, three or four cement guns and a number of 
small tools. (P. pp. 23-28, 36-39). He testified also as 
follows: 


“Q. Mr. Collier, based upon your training and experi¬ 
ence as an engineer and upon your knowledge of the cement 
gun and the cement gun process, both prior and sub- 
80 sequent to the year 1914, what is your opinion as to 
the value of the rights conveyed by the General Ce¬ 
ment Products Company to the Cement Gun Company by 
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the contract of January 1, 1914, wl.’cli is now in evidence as 
petitioner’s exhibit C? 

♦ * # * 4 * * 

“Mr. Gwinn: I will amend the question, if your Honor 
please, because I intended tin* question to read value as of 
the date of that contract of January 1, 1014, and covering 
the rights conveyed by that specific contract which is in 
evidence and with which Mr. Collier is familiar. 

******* 

“A. My personal opinion is that these rights are worth 

practically what the contract called for, my reason being 

based on the fact that it gave an exclusive right over the 

machine and process which have proven to be one of the 

most extensivelv used in tin* countrv. 

• • 

“By Mr. Gwiny: 

“Q. Mr. Collier, when you say they were worth practi¬ 
cally what the contract calls for, what real consideration do 
you mean: that is, what real value do you place upon them*? 
“A. The payments that were made in cash and in stocks 
amounting to about $450,000.” 

******* 

“Bv Mr. Gwinn: 

“Q. Mr. Collier, what was your answer to that question, 
that is, stating in dollars and cents what you consider to 
be the value of these patents which were conveyed by the 
contract of January 1 , 1014. to the Cement Gun Company, 
and T refer to their value as of the date of the conveyance 
in 1914.” 

#*##*## 

“A. My personal opinion is that $400,000 w<\ s a ^ erv 
cheap price and, T believe, according to that contract, it 
was about $450,000. 

81 “Bv Mr. Gwinn: 

“Q. You say 8400,000 was a very cheap price for these 
rights, then how much in excess of that do you believe the 
rights were worth at that time? “A. That would be very 
hard for me to answer. Tt seems to me the very fact that 
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these people who were thoroughly conversant with the 
conditions of the past and of the future prospects, when 
they set $450,000, they were in better position to answer 
that than I am, and I personally, had I had the money, 
would have been very glad to have given $400,000 at that 
time for them. ,, 

• ###*«# 

t 

“By Mr. Sternhagen: 

“Q. What contract were you referring to, Mr. Collier? 
“A. January 1, 1914, sir .’’ 

• *#•*•* 

“By Mr. Sternhagen: 

“Q. Mr. Collier, are you familiar with more than one con¬ 
tract of January 1, 1914? “A. Your Honor, I could not 

answer. My impression was that there was only one con¬ 
tract of January 1, 1914. There were a number of con¬ 
tracts during the whole period, some 12 or 15, for the period 
from 1911 up to 1916. There were some 12 or 15 different 
contracts.” 

###•#•# 

“By Mr. Sternhagen: 

“Q. Mr. Witness, do you know what the contract of 
January 1, 1914, referred to in this proceeding as Exhibit 
C, is? “A. 1 know the general terms of the contract of 
January 1, 1914, and the conveyances carried thereby. 

“Q. Have you in mind more than one contract of Janu¬ 
ary 1, 1914? “A. T know of no other contract of 

82 January 1, 1914, sir.” 

• «••#«* 

“By Mr. Witter: 

“Q. Mr. Witness, you have in your answer referred to 
a purchase price paid for these rights of $450,000. In 
your opinion is that term contained in the January 1, 1914, 
contract that you have reference to? “A. Yes, sir. 
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“Bv Mr. Sternhagen: 

“Q. And if the contract in question, Mr. Collier, does 
not refer to a purchase price of $450,000, either in cash or 
anything else, would it be the contract that you are speak¬ 
ing of or would it be some other contract ! “A. Well, sir, 

my recollection is that the contract of January 1, 1014, is 
the one that carried the terms of the purchase price. 


“Mr. Gwinn: 

“Q. Mr. Collier, T hand you what is known as Petition¬ 
er’s Exhibit C, and ask von if vou are familiar with it. 
(Handing paper to witness.) “A. Yes, sir. 

“Q. What is the contract—bv and between what parties? 
“A. Between the General Cement Products Company, a 
New York corporation, and the Cement Gun Company, Inc., 
a New York corporation. 

“Q. Of what date is the contract ? “A. January 1, 1014. 


******* 


“Q. Is that the contract to which you allude when you 
state your opinion as to the value of the rights conveyed 
by it? “A. It was the contract, but I find this contract 
does not contain the price I refer to.” (R. pp. 28-35.) 
83 Mr. (/oilier testified further that he was em¬ 


ployed as an officer of the petitioner by Mr. Samuel 
W. Traylor of the Traylor Engineering and Manufacturing 
Co. when the latter company obtained control of the pe¬ 
titioner in 1910; that Mr. Traylor served as president of 
petitioner from 1910 to 1922 at a nominal salary of $50 to 
$75 month; that the Traylor Engineering and Manufactur¬ 
ing Co. manufactured guns for the petitioner after 191(5 
at a considerable saving to the petitioner; that the Traylor 
Engineering and Manufacturing Co. advanced money to 
petitioner for development, as much as $50,000 to $(50,000 
at one time; debts which had accumulated before the man¬ 


agement of the company was taken over by the Traylor 
Company were paid; that the income of the Cement Gun 
Co. is not the sole criterion of the value of the cement gun 
and cement gun process patents, because the Cement Gun 
Construction Company, under license from the Cement Gun 
Company, makes substantial profits (R. pp. 98, 102). 
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Mr. Jesse K. Mair was called as a witness on behalf 
of the petitioner and testified that he was Secretary of the 
Cement Gnu Company; that lie had been assistant secretary 
and secretary of the company for seven years; that as such 
lie was the custodian of the books and records of the pe¬ 
titioner including the minutes book containing all the min¬ 
utes of the corporation from its organization; he identified 
the minutes book of the petitioner showing the reso- 
84 lution adopted on August 18, 1014 by the Board of 

Directors with reference to the agreement with 
Leonard D. Baldwin. The minutes book containing the 
resolution of the Board of Directors together with the offer 
made by Leonard D. Baldwin and a copy of the contract 
between the petitioner and the General Cement Products 
Company were identified by him and received in evidence 
as petitioner’s Exhibit E. (IL pp. 41-40.) 

lie testified that the contract referred to in the minutes 


of August 18, 1014 was the contract dated January 1, 1014 
between the petitioner and the General Cement Products 
Company, received in evidence as petitioner’s Exhibit C. 
(K. p. 52.) 

He testified that the petitioner was controlled by the 
Traylor Engineering and Manufacturing Company, which 
company manufactured the guns sold by the petitioner and 
financed the petitioner by making loans to it and supplied it 
with executives without pay. (R. pp. 63, 64.) 

He testified that other than the sale to Samuel W. Tray¬ 
lor, under the contract of April 15, 1016 (Exhibit G) he 
had never known the stock of the petitioner to sell for 
less than its par value (R. p. 60). 

85 The checks drawn in payment by Traylor for the 

stock purchased were drawn to L. D. and A. J. Bald¬ 
win. Leonard I). Baldwin is attorney for the Cement Gun 
Company. He is a brother of A. J. Baldwin. (R. pp. 83- 
85.) 

The returns of Cement Gun Company for the years 1019, 
1017, 1016 and 1020 were identified by the witness and re¬ 


ceived in evidence as Commissioner’s Exhibits 1, 2, 3, and 


4, respectively. (IL pp. 71-80.) The minutes of a meeting 


of the stockholders of the Cement Gun Company of August 


14, 1014 contained in the minutes book which had been re¬ 


ceived in evidence as petitioner’s Exhibit E were received 
in evidence as Commissioner’s Exhibit 5. (R. pp. 83.) 
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Mr. John E. Shepherd, a witness called by the petitioner, 
testified by deposition at Charlottsville, Va., on November 
2, 1926, and his testimony was received bv the Board at 
the hearing on November 15, 1026 (R. p. 10). He testified 
that his business was the development and handling of 
patents and patented articles; that he had been engaged in 
such business for twenty years or more; that he was famil- 

w % 

iar with the patents known as the cement gun and the 
cement gun process, used in the application of cement to 
surfaces of various kinds, known also as the Akelev patents, 
covered by letters patent #084,254, issued February 14, 
1011 and letters patent #001,814 issued May 0, 1011 (Pe¬ 
titioner's Exhibits A & B); that he first became acquainted 
with the said inventions in 1005 or 1006; that after about 
four years of experimental and development work con¬ 
ducted bv the witness with Mr. McElrov, Mr. Akelev 
86 and Mr. Akelev\s assistant, Mr. Dewev, in labora- 


tories provided by Mr. McElrov and Mr. Shepherd, 
applications for patents wen* filed and an effort was made 
to commercialize the inventions; that after application was 
made, Akelev assigned all his rights to the inventions and 
the patent applications to the McElorv, Shepherd Co., a 
corporation organized about 1008 and the letters patent 
were issued to the McElrov, Shepherd To.; that Mr. Mc- 
Elroy and Mr. Shepherd, who owned practically all the 
stock of the McElrov, Shepherd Co., expended in excess of 
$50,000 for development and experimental work, and $10.- 
000 attorneys’ fees, in connection with these inventions and 
patents and in addition Mr. Akelev, Mr. McElrov and Mr. 
Shepherd gave their time and services for practically four 
years to the development of said inventions. 

Mr. Shepherd testified further that after the issuance of 
said patents he and Mr. McElrov organized the General 
Cement Products Co. for the purpose of taking over these 
patents under an exclusive license to manufacture, sell and 
use them and to license others to manufacture, sell and use 


then) throughout the whole of tin* United States; he and 


McElrov owned all of the stock, except qualifying shares, 
of the General Cement Products Company, and this corpo¬ 
ration was organized for the purpose of keeping the cement 
gun process separate from their other interests (Deposi¬ 
tion, p. 7); that the General Cement Products Co., issued 
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licenses to other companies to use and sell the cement guns 
and the cement gun process, but not to manufacture 

87 the guns, in limited territories of the United States, 
the following being among the companies so 

licensed: 

The New York Cement Gun Company, the Eastern Ce¬ 
ment Gun Company, the South Jersey Cement Gun Com¬ 
pany, the General Cement Gun Company, the Pacific 
Cement Gun Company, the Los Angeles Cement Gun 
Company, the Cincinnati Cement Gun Company, the New 
England Cement Gun Company, in the United States and 
Baldwin and Alexander, in Hawaii. 

Mr. Shepherd testified further that the consideration 
paid by the above-mentioned companies for the right to 
use and sell the guns and process in limited territories was 
as follows: 

Alexander & Baldwin paid $25,000 for the Hawaiian 
rights; and in addition agreed to buy cement guns at a stip¬ 
ulated price (Dep. p. 9). 

The Eastern Cement Gun Company acquired the rights 
for Pennsvlvania, Delaware, Maryland and most of New 
Jersey. This company was incorporated with $1,000,000 
common and $500,000 preferred stock, one-half of which 
was paid to General Cement Products Company; the peo¬ 
ple retaining the other one-half interest in the corporation 
formed subscribed to and paid in $100,000 of initial work¬ 
ing capital. The General Cement Products Company was 
paid $90,000 in first mortgage bonds, and $10,000 cash. 

The Cincinnati Cement Gun Company acquired the 
rights for Hamilton County, Ohio, and for such 

88 rights paid $5,000 in cash and 51% of its capital 
stock, which amounted to $10,000; the remaining 

stockholders put in $5,000 of working capital. 

The Pacific Cement Gun Company acquired the rights 
for California, not including Los Angeles County. This 
company agreed to furnish $150,000 working capital and to 
issue 51% of the capital stock, which amounted to $500,000 
for the rights. 

The New England Cement Gun Company acquired the 
rights for the New England States. For these this com¬ 
pany issued 51% of its capital stock, which amounted to 
$250,000, and the remaining stock was responsible for $50,- 
000 capital. 
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The General Cement Gun Company of Chicago acquired 
the rights for Illinois, Indiana, and a part of Wisconsin, 
Minnesota, Missouri and Town. For these it paid $50,000 
cash and one-half of its capital stock. They agreed to fur¬ 
nish $100,000 capital. This company had a right to manu¬ 
facture in this territory. The other stockholders in this 
company were interested, together with Mr. Me Kirov and 
himself, in the European Cement Gun Company, and, ac¬ 
cording to his recollection, the right to manufacture was 
in some wav related to the European development. (Dei). 
pp.9,ll). * 

That McHlroy and Shepherd also sold the Canadian 
rights to the gun and process for $40,000 in money and one- 
third interest in a corporation to he formed in Canada with 
a capital stock of $1,000,000. The European rights were 
owned by the European Cement Gun Company, of which 
Mr. McHlroy and he owned one-half. They sold the Rus¬ 
sian patents for $00,000.00 cash. (Dep. p. 12). 

80 Mr. Shepherd testified further that in 1014 the 
guns and process covered hy the patents were in 
successful operation on a commercial scale; that tin* ('anal 
Zone employed the cement gun; the Army used a great 
many of them in the building of fortifications and liar- 

racks; that thev were used extensively bv the Government 

• • • 

on the water works in Washington; that the guns had been 
used in a great deal of important work, such as the Grand 
Central Station in New York, the Woolworth Building, the 
Municipal Building in New York, the foundation of the 
Tower of London, and many others. 

Mr. Shepherd identified a document as a copy of the 
original contract entered into between the General Cement 
Products Company and the Cement Gun Co., Inc., and 
testified that he had an original of the contract and had 
compared such copy with tin* original and found it correct. 
The copy identified by Mr. Shepherd was received in evi¬ 
dence as petitioner's Exhibit C. Mr. Shepherd testified 
that the contract was dated January 1, 1D14. 

“(J. This agreement grants to the Cement Gun Company, 
Inc., full and exclusive right to manufacture, use, sell and 
license others to manufacture, use and sell the said cement 
gun process and said cement gun upon the terms, conditions 
and limitations set forth therein in territory mentioned on 
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page two of the agreement. From vour knowledge of the 
inventions covered by said patents and their value in use 
on January 1, 1914, what is your opinion as to the 
90 worth or market value of the rights conveyed to the 
Cement Gun Company, Inc., by said contract of Jan¬ 
uary 1, 1914?” “Ans. I would say they were worth in 
excess of $1,000,000.” (Dep. pp. 13, 14). 

The following questions and answers are quoted from 
the cross-examination of Mr. Shepherd by the attorney for 
the respondent. 

“Q. 20. As a matter of fact the contract of January 1, 
1914, was act nail v issued later on in the vear about August 
14?” “Ans. T find a memorandum on the back of August 
13, 1914, but the date of the contract is January 1, 1914.” 

“Q. 21. But it was actually signed August 13, 1914?” 
“Ans. 1 can’t be certain of that. It bears date of January 
1,1914, and is executed without reference to any other date, 
but there is this memorandum on the back.” 


Tn the contracts made before the contract of January 1, 
1914 no royalties were retained, as in the contract of Jan¬ 
uary 1, 1914. In furnishing machinery to these companies 
his company agreed to a definite percentage of profit. 
(Dep. pp. 17, 18). 

The witness is still interested in the patents as one of the 
patent owners and as a common stockholder in Cement 


Gun Company. (Dep. p. 19). 

91 The Cement Gun Company was a fully organized 

and going concern from the date of the license, Jan¬ 
uary 1, 1914. The company began commercial sale of ce¬ 
ment guns as of about the time of its incorporation which 
was in December, 1913. (Dep. pp. 19, 20). 

“Q. Mr. Shepherd, does the opinion you have expressed 
as to the fair market value of the rights conveyed bv the 
General Cement Products Company to the Cement Gun 
Company in 1914 apply as well to August, 1914 as to Jan¬ 
uary 1914—were they worth any less in August or Janu- 
ary? “Ans. We were led to believe by the Traylor in- 
terests that they were a good deal more by that time.” 
(Dep. p. 20). 
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Certified herewith are the following exhibits offered in 
evidence by the petitioner and received by the Board: 


Petitioner’s “Exhibit A”—U. S. letters patent No. 984,- 
254, issued Feb. 14,1911. 

Petitioner’s “Exhibit B”—U. S. letters patent No. 991,- 
814, issued May 9, 1911. 

Petitioner’s “Exhibit C”—Licensing contract dated Jan. 
1, 1914, from General Cement Products Co. to Cement Gun 
Co., Inc. 


Petitioner’s “Exhibit E”—Minutes Book of the Cement 
Gun Co., Inc. 

Petitioner’s “Exhibit F”—Certificate of dissolution of 
the General Cement Products Co. 

92 Petitioner’s “Exhibit G”—Contract executed 
April 15, 191(5, by and between Leonard D. Bald¬ 
win and A. J. Baldwin and Samuel W. Traylor. 


In its income tax return for 1919, the petitioner stated 
the value of its capital stock, determined as of December 
31, 1918, as $31,504.42. In its income tax return for 1920, 
the petitioner stated the value of its capital stock, deter¬ 
mined as of July 31, 1920, as $100,000.00. The balance 
sheets of the petitioner as of December 31, of each of the 
years 1918, 1919 and 1920, as shown in petitioner’s returns 
for said years were as set forth in the Board’s finding of 
facts. The petitioner’s income tax return for 191G showed 
a net income of $201.37; and its income tax return for 1917 
showed a deficit from operations of $6,936.43. 

The foregoing statement of the evidence is hereby set¬ 
tled, allowed and made a part of the record of this pro¬ 
ceeding this 25th day of July, 1928. 

‘ J. M. STERNHAGEN, 
Member U. S. Board of Tax Appeals. 


Now, July 26, 1928, the foregoing Statement of Evidence 
certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals . 
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93 Filed May 18, 1928, United States Board of Tax 

Appeals 

United States Board of Tax Appeals. 

Docket No. 5302. 

Cement Gun Company, Inc., Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Motion. 

Now comes the petitioner by its attorney and respectfully 
requests leave to withdraw the ‘‘Notice to Clerk to pre¬ 
pare record and transmit to Court of Appeals,” filed May 
2, 1928, and to substitute therefor the following and at¬ 
tached “Amended notice to Clerk to prepare record and 
transmit to the Court of Appeals.” 

CHESTER A. GWINN. 

(S.) CHESTER A. GWINN, 

% Humphreys <£■ Day, Munsey Building , 

1 V ashing ton, D. C. y 
Attorneys for the Petitioner. 

94 United States Board of Tax Appeals. 

Docket No. 5302. 

Cement Gun Company, Inc., Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Amended Notice to Clerk to Prepare Record and Transmit 

to Court of Appeals. 

To the Clerk of the Board of Tax Appeals: 

In accordance with paragraph 4 of Rule 30 of the Court 
of Appeals of the District of Columbia, please prepare a 
transcript duly certified as correct of the following docu¬ 
ments and transmit the same on or before the expiration 
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of six months from December 15, 1927, to the Clerk of the 
said Court of Appeals: 

1. The docket entries of proceedings before the Board. 

2. The pleadings before the Board. 

(a) Petition tiled July 3, 1925 

(b) Answer of respondent filed July 28, 1925 

(c) Amended answer filed April 9, 1926 
95 (d) Amended petition filed November 15, 1926 

(e) Respondent*8 answer to amended petition as 
read into the record. 

(/) Respondent’s motion for judgment filed November 
26, 1926 

(g) Notice of settlement filed by respondent October 31, 
1927 

(//) Petitioner’s alternative proposition for settlement 
under Rule 50 and motion for a new trial filed November 
18, 1927 


3. Statement of the evidence and petitioner’s Exhibits 

A, B, C, 1), E, P and G. 

4. Findings of Fact and decision of Board entered Sep¬ 
tember 1, 1927. 

5. Order denying motion for rehearing entered Decem¬ 
ber 15, 1927. 

6. Judgment entered December 15, 1927. 

7. Petition for review and notice to opposing counsel, 
together with acknowledgment thereof. 

8. Stipulation under paragraph (d), Section 1002 of the 
Revenue Act of 192(5 dated April 11, 1928, that the review 
shall be by the Court of Appeals of the District of Colum¬ 
bia. 

the hearing on November 15, 1926 (R. p. 10). He testified 

CHESTER A. GWINN. 
(’HESTER A. GWINN, 
c/o Humphreys d' Day , Munsey Building, 
Washington, D. C. 

Attorneys for the Petitioner. 

Now, July 2(5, 1928, the foregoing Amended Praecipe cer¬ 
tified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals . 
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96 Filed Jul. 27, 1928, T T nited States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 5302. 

Cement Gun Company, Inc., Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Stipulation As to Exhibits. 

It is hereby stipulated and agreed by and between the at¬ 
torneys for the parties to this appeal that the Clerk of the 
Board of Tax Appeals may certify to the Court of Appeals 
of the District of Columbia as a part of the agreed state¬ 
ment of the evidence, petitioner’s Exhibits A, B, C, D, E, 
F and G, in the exact form as admitted in evidence by the 
Board without the necessity of making copies or securing 
duplicates thereof. 

This stipulation is made because of the difficulty of mak¬ 
ing or obtaining correct copies or duplicates of said Ex¬ 
hibits. 

HUMPHREYS & GWINN, 

By CHESTER A. GWINN, 

Attorneys for the Petitioner. 
(Sgd.) C. M. CHAREST, 

General Counsel , Bureau of Internal Revenue, 

Attorney for the Respondent. 

Now, August 3, 1928, the foregoing Stipulation certified 
from the record as a true copy. 

Washington, D. C., July 26, 1928. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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97 United States Board of Tax Appeals. 

Docket No. 5302. 

Cement Gun Company, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is 

Ordered that the time for preparation of evidence and 
transmission and delivery of record papers sur petition for 
review of the above entitled proceeding in the Court of 
Appeals of the District of Columbia be and is hereby ex¬ 
tended to July 31, 1928. 

[Seal U. S. Board of Tax Appeals.] 

(Signed) B. H. LITTLETON, 
Member U. S. Board of Tax Appeals. 

B. D. GAMBLE, 

Clerk . 

Dated June 30, 1928, Washington, D. C. 


A t rue copy: 
Teste. 


Now, August 3, 1928, the foregoing Order Enlarging 
rime certified from the record as a true copy. 

B. D. GAMBLE, 

Clerk l . S. Board of Tax Appeals. 


98-182 


Uni 


ted States Board of Tax Appeals. 


Docket No. 5302. 


Cement Gun 


Company, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 


Order Enlarging Time. 

For cause appearing of record, it is ordered that the time 
for tiling certified copies of record papers sur petition for 
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review of the above entitled proceeding in the Court of Ap¬ 
peals of the District of Columbia be and is hereby extended 
to August 10, 1928. 

(Signed) JOHN M. STERNHAGEN, 
Member United States Board of Tax Appeals. 

B. D. GAMBLE, 

Clerk. 

Dated Washington, D. C., July 31, 1928. 

A true copy: 

Teste. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk II. S. Board of Tax Appeals. 

Now, August 3, 1928, the foregoing Order Enlarging 
Time certified from the record as a true copy. 

******* 

183 Cement Gun Company, Inc. 

Minutes of First Meeting of Incorporators. 

The first meeting of the incorporators of the Cement Gun 
Company, Inc., was held at Boom 110, 27 Pine Street, New 
York City, on April 22, 1914, at 10:00 A. M. 

The following incorporators were present: J. W. Bald¬ 
win, J. Maloy, and K. A. Fox. 

Joseph Maloy was elected Chairman of the meeting, and 
K. A. Fox was appointed Secretary. 

The Chairman reported that the certificate of incorpora¬ 
tion had lieen filed and recorded in the office of the Secre¬ 
tary of State of New York on December 30, 1913, and in 
the office of the Clerk of Orleans County on January 2, 1914, 
and that the organization tax had been paid. 

The Secretary presented a waiver of notice of the meet¬ 
ing signed by all of the incorporators, which was ordered 
filed. 

The Secretary presented a form of by-laws for the regu¬ 
lation of the affairs of the Company, which were read and 
unanimously adopted: 

The following resolution was regularly made, seconded, 
and unanimously adopted: 
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184-101 Resolved that the se;J an impression of which 
is hereto affixed be adopted as the corporate seal 
of the Company. 

The following resolution was unanimously adopted: 

Whereas, Arthur J. Baldwin has made a proposition to 
this Company a copy of which is annexed to the minutes of 
this meeting and made a part hereof. 

Now, therefore, be it resolved that the Board of Direc¬ 
tors be and hereby are authorized to accept the proposition 
of Arthur J. Baldwin, and to issue in payment for the li¬ 
cense agreement mentioned in said proposition $10,000.00 
of the fully paid and non assessable capital stock of this 
Company. 

The following papers were ordered to be inserted in the 
minute book: 

Certificate of Incorporation. 

By-Laws. 

Waiver of Notice of this Meeting. 

No further business being presented, the meeting ad¬ 
journed. 

K. A. FOX, 

Secretary. 


192 Cement Gun Company, Inc. 


Minutes of First Meeting of Directors . 


The first meeting of the Board of Directors of Cement 
Gun Company, Tnc., was held at Room 110, 27 Pine Street, 
New York City, on April 22, 1914, at 10:30 A. M. 

The following directors were present in person: J. W. 
Baldwin, 11. A. Fluckiger, Joseph Maloy, E. K. Wigg, and 
K. A. Fox. 


Joseph Maloy was elected Chairman of the meeting, and 
K. A. Fox was appointed Secretary. 

A waiver of notice of the meeting signed by all the direc- 
lors was presented and ordered filed. 

The minutes of the first meeting of incorporators were 
read. 
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The following officers were then unanimously elected: 
President, Joseph Maloy; Secretary, K. A. Fox; Treasurer, 
K. A. Fox. 

The Secretary was authorized and directed to procure the 
necessary and proper corporate books. 

A transfer of subscriptions of the incorporators to Ar¬ 
thur J. Baldwin, in the following amounts, to-wit: 

193 Joseph Maloy, 4 shares; J. \V. Baldwin, 3 shares; 
K. A. Fox, 3 shares, were received, accepted, and 

ordered filed. 

The following resolution was then adopted: 

Whei •eas, Arthur J. Baldwin has offered to obtain for 
this Company a license agreement with the Steel & Radia¬ 
tion Company, a Canadian corporation, which offer is con¬ 
tained in a written proposition, a copy of which proposition 
and license agreement are appended to the incorporators 9 
minutes, for and in consideration of this Company’s issuing 
to him or his nominees $10,000 of the fully paid and non¬ 
assessable capital stock of this Company, which stock shall 
include the stock subscribed for by the incorporators, a 
transfer of subscriptions for which has been made to the 
said Arthur J. Baldwin; and 

Whereas, in the opinion of the Board of Directors the 
said property is of the fair and reasonable value of $10,- 
000. and its acquisition necessary to carry out the contem¬ 
plated objects of the Company, 

Now, therefore, be it resolved that we, the Board of Di¬ 
rectors, do adjudge and declare the said property to be of 
the fair and reasonable value of $10,000; 

Further resolved that the offer of the said Arthur J. 
Baldwin be accepted, and that the officers of the 

194 Company be and they are hereby authorized to issue 
to the said Arthur J. Baldwin, or his nominees, in 

payment for the said property, $10,000 of the capital stock 
of this Company, all of which stock shall be and hereby is 
declared to be fully paid and non-assessable and the holders 
of said stock shall not be liable to any further payment 
thvreon; 

Further resolved that the said property be received in 
payment of subscriptions to the capital stock of the Com¬ 
pany made by the incorporators in the certificate of incor¬ 
poration and heretofore transferred to Arthur J. Bald¬ 
win. 
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The following resolution was regularly made, seconded, 
and unanimously adopted: 

Resolved that the form of stock certificate presented to 
this meeting be accepted as the stock certificate of this 
Company. 

The following resolution was unanimously adopted: 

Resolved that until otherwise ordered regular meetings 
of the Corporation be held at the office of Griggs, Baldwin 
& Baldwin, its counsel, *27 Pine Street, New York City. 

The following resolution was unanimously adopted: 

Resolved that the Treasurer of the Company be and he 
hereby is authorized to open a bank account with the Em¬ 
pire Trust Company, New York City, and to de- 
195-231 posit the funds of the Company in said Trust 
Company; 

Further resolved that until otherwise ordered, the said 
Empire Trust Company be and hereby is authorized to pay 
out the funds of tin* Company so on deposit with it, upon 
and according to the check of this Company signed by its 
President or Vice-President and its Treasurer or Assist¬ 
ant Treasurer. 

The President reported the execution of the license agree¬ 
ment mentioned in the proposition of Mr. Baldwin. 

It was resolved that stock lx* issued in accordance with 
said agreement. 

Mr. Joseph Malov presented his resignation as a director 
and as President of the Company, to take effect immedi- 
ately. 

The resignation was accepted, and Mr. Edward T. Magof¬ 
fin was unanimously elected a director and President of 
the Company to fill the vacancies so caused. 

The meeting then adjourned. 


K. A. FOX, 

Secretary. 
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232-239 Board of Tax Appeals, Div. 10, Docket 5302 Ad¬ 
mitted in Evidence Nov. 15, 1926, Petitioner’s Ex¬ 
hibit F. 

State of New York, 

Office of the Secretary of State , ss: 

This Certificate issued in duplicate, hereby certifies that 
the General Cement Products Company, a domestic stock 
corporation, has filed in this office on this 29th day of June, 
1917, papers for the voluntary dissolution of such corpora¬ 
tion under section 221 of the General Corporation Law, and 
that it appears therefrom that such corporation has com¬ 
plied with said section in order to be dissolved. 

State of New York, 

Office of the Secretary of State f ss: 

I have compared the preceding with the record in this 
office of the Certificate issued to General Cement Products 
Company upon filing papers for voluntary dissolution on 
the 29th day of June, 1917, and do Hereby Certify the same 
to be a correct transcript therefrom and of the whole 
thereof. 

Witness my hand and the seal of office of the Secretary 
of State, at the City of Albanv this nineteenth dav of Octo- 
her, one thousand nine hundred and twenty-six. 

[Seal Secretary of State, State of New York.] 

MARK STERN, 
Deputy Secretary of State. 

Witness my hand and the seal of office of the Secretary 
of State, at the City of Albany, this twenty-ninth day of 
June, one thousand nine hundred and seventeenth. 

[Seal Secretary of State, State of New York.] 

C. W. TAFT, 

Second Deputy Secretary of State. 

• •##*## 
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240 I, B. D. Gamble, Clerk of the United States Board 
of Tax Appeals, hereby certify that the foregoing 
pages numbered 1 to 136, inclusive, are the original Ex¬ 
hibits A, B, C, D, E, F, and G, filed by the petitioner and 
admitted in evidence by the Board in the appeal of the Ce¬ 
ment Gun Company, Inc., Docket Xo. 5302. 

In testimony whereof, 1 hereunto subscribe my name and 
affix the seal of said board, at Washington, D. C., this 6th 
day of August, 1928. 


[Seal U. S. Board of Tax Appeals, 1924.] 


B. D. GAMBLE, 

Clerk. 


241 In the Court of Appeals of the District of Columbia. 

No. 4794. 

Cement Gun Company, Inc., Appellant, 


v. 

Commissioned of Internal Revenue. 


Motion of Appellant for Designation of Portions of the 
He cord for Elimination in Printing. 


Now comes Chester A. Gwinn, attorney for the appellant, 
and designates the following portions of the record to be 
eliminated from printing, the same being immaterial to a 
hearing of this appeal on the merits, to-wit: 

1. Petition, pages 3 to 15, inclusive. 

2. Answer and amended answer, pages 16 to 19, inclusive. 

3. Petitioner’s Exhibits “A,” 44 B” and 44 C,” pages 99 
to 138, inclusive. 

4. Stipulation as to taking depositions, certificate of no¬ 
tary and deposition of John E. Shepherd, pages 139 to 162, 
inclusive. 

5. Petitioner’s Exhibit 44 D” (60 day letter), pages 163 


to 167, inclusive. 

6. Certificate of incorporation and by-laws of Cement 
Gun Company, Inc., pages 168 to 182, inclusive. 

7. Waiver of notice, etc., pages 185 to 191, inclusive. 

8. Waiver of notice, etc., pages 196 to 199, inclusive. 
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9. Minutes of special meeting of stockholders of Cement 

Gun Company, August 14, 1914; minutes of special 
242 meeting of Board of Directors of Cement Gun Com¬ 
pany, August 18, 1914; waiver of notice, etc., pages 
200 to 231, inclusive. 

10. Petitioner’s Exhibit “G,” pages 233 to 239, inclusive. 

HUMPHREYS & GWINN, 

By CHESTER A. GWINN, 

Attorneys for Appellant. 

[Endorsed:] 4794. Cement Gun Company, Inc., appel¬ 
lant, vs. Commissioner of Internal Revenue. Appellant’s 
designation as to printing record. Court of Appeals, Dis¬ 
trict of Columbia. Filed Aug. 11, 1928. Henry W. Hodges, 
clerk. 

Endorsed on cover: Board of Tax Appeals. No. 4794. 
Cement Gun Company, appellant, vs. Commissioner of In¬ 
ternal Revenue. Court of Appeals, District of Columbia. 
Filed Aug. 6, 1928. Henry W. Hodges, clerk. 


(3281) 


COURT OF APPEALS 
DISTRICT OF COLUMBIA 
FILED 


IN THE -^ 

afflitrt of glpqaia, District flf CJolumin?' 


April Term , 1928. 


No. 4794. 


Cement Gun Company, Appellant , 


Commissioner of Internal Revenue, Appellee. 


Appeal From the Board of Tax Appeals. 


brieP for the appellant. 


Chester A. Gwinn, 

Attorney for Appellant. 


Humphreys & Gwinn, 
Munsey Building, 

Washington, D. C., 
Of Counsel. 





IN THE 


tymt of gip^ats, j)t,strict #f Columbia 

April Term , 1928. 


No. 4794. 


Cement Gun Company, Appellant , 

v. 

Commissioner of Internal Revenue, Appellee . 


BRIEF FOR THE APPELLANT. 


STATEMENT OF THE CASE. 

This appeal is from an order of the U. S. Board of 
Tax Appeals determining a deficiency in income and 
excess profits taxes against the appellant in the amount 
of $327.99 for the year 1919 and $9,657.75 for the year 
1920. (R. 38.) 

The case is brought to this Court by petition for 
review filed May 3, 1928 (R. 40), pursuant to the Reve¬ 
nue Act of 1926, c. 37, Sec. 1002, 44 Stat. 110, 26 
U. S. C. A. 1225. 

The facts of the case are fully set forth in the pe¬ 
tition for review (R. 40-44) and in the Board’s ‘‘Find¬ 
ings of Fact,” which findings of fact are correct with the 
exception of the finding that “the petitioner was a 
fully organized and going concern from the date of the 
license, January 1, 1914. It sold guns from the time 
of its incorporation” (R. 25), which finding is incorrect. 
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The false findings of the Board are , for the most part } in 
the “opinion ” and not in the u findings of fact." 

The sole question before the Board for determina¬ 
tion was the amount of deduction from gross income 
allowable for the years 1010 and 1020 on account of the 
depreciation or exhaustion of a license agreement pur¬ 
chased by the appellant in August, 1014, in exchange 
for $ 10,000 cash, $20,000 in notes and its capital stock 
of the par value of $440,000. Properly to determine 
this question, it was necessary for the Board to find 
as a fact the value of the said license on the date of its 
acquisition. The Board failed to find that the license 
had any value, although there was ample evidence 
introduced by the appellant upon which a finding could 
be predicated and there was no evidence to support 
the Board’s conclusion (not contained in the “findings 
of fact”) that it had no value. 

The Commissioner of Internal Revenue allowed such 
a deduction in the amount of $10,700.18 for the year 
1020, but refused to allow any deduction on account of 
exhaustion of said contract for the year 1010, for the 
reason, as stated in his letter of May 4, 1925 (R., 11- 
12), that— 

“With regard to the allowance of a deduction 
for depreciation of the license agreement, as stated 
in the office letter of February 20, 1024, it is held 
that since the deduction was not claimed in the 
original return for 1010, an option was exercised 
which was binding and conclusive, and no allow¬ 
ance can now be made for that particular year.” 
(R. 11.) 

The Commissioner, however, abandoned this alleged 
reason at the hearing of the appeal and set up other 
grounds as a defense. 
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The Commissioner, in order to determine the value 
of the license agreement when it was acquired by the 
appellant, to be used as the basis for computing the 
amount of the annual allowance for depreciation or 
exhaustion over the life thereof, determined the market 
value of the appellant’s capital stock issued therefor in 
August, 1914, to be $25.88 4/17 per share, which is the 
alleged price paid for some of the stock in 1916. 

On the basis aforesaid the Commissioner determined 
a cash value (or cost) of $139,882.35 for the license ac¬ 
quired in August, 1914, and, spreading said cost over 
the remaining life of the patents, he allowed the appel¬ 
lant a deduction of $10,760.18 for depreciation for the 
year 1920. The appellant protested that said allow¬ 
ance was insufficient, because the Commissioner had 
incorrectly determined the value of the license agree¬ 
ment at $139,882.35, whereas the cost of said license 
agreement and its value in August, 1914, was not less 
than $456,000. 

In his amended answer to appellant’s amended peti¬ 
tion, the Commissioner alleged that he allowed the 
deduction of $10,760.18 for the year 1920 “ through 
oversight”; that the appellant was not entitled to said 
deduction nor to any deduction for depreciation of 
said license agreement for the year 1920; and he as¬ 
serted that the deficiency for the year 1920 was 
$9,675.75 instead of $4,949.84, as originally determined 
by him. (R. 12.) 

The evidence before the Board was clearly to the 
effect that the licensing contract authorizing appellant 
to manufacture, use and sell “cement guns” and to 
use the “cement gun process,” and to license others 
to use it, was purchased by the appellant from Leon¬ 
ard D. Baldwin on August 18, 1914 (antedated to 
January 1, 1914); that the said contract (and $20,000 
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worth of assets of the New York Cement Gun Co.) 
cost appellant $10,000 cash, $20,000 in notes and 
$440,000 par value of its capital stock; that the value 
of said licensing contract in 1914 was not less than 
$450,000; that the first meeting of the incorporators 
of the appellant was held on April 22, 1914, and the 
first meeting of the Board of Directors was held on the 
same date; that there were not two licensing contracts 
between the appellant and the General Cement Prod¬ 
ucts Company, but only one—the contract acquired 
August 18, 1914. (Petitioner’s Exhibit C; R. 17-56.) 
There was no evidence to the contrary. 

Ignoring the undisputed evidence of the foregoing 
facts and denouncing it as “incredible,” the Board 
found as a fact that “the petitioner was a fully organ¬ 
ized and going concern from the date of the license, 
January 1, 1914“ (R. 25); and in its so-called “opin¬ 
ion” the Board intermingled the following erroneous 
conclusions of alleged “facts”: 

(1) “Petitioner acquired the licenses by the 
contract of January 1, 1914, directly from the 
General Cement Products Co. in consideration, 
not of a capital outlay of cash or an issuance 
of stock, but of its promise to pay a royalty.” 
(R. 36.) 

(2) “Petitioner received the licenses on Janu¬ 
ary 1 to run for the duration of the patents.” 
(R. 36.) 

(3) “Both contracts are introduced by peti¬ 
tioner, and both are testified to as effective.” 
(R. 36.) 

(4) The petitioner failed to show that the 
licensing contract was “acquired for the first time 
as a rwsult of the Baldwin offer and to completely 
explain away the earlier contract and user.” (R. 
36.) 
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(5) “We find the contract rights or licenses were 
acquired without capital cost and that there is 
therefore no basis for an allowance for exhaustion.” 

There is not an iota of evidence to sustain any one 
of the above-mentioned findings, but, on the contrary, 
every bit of the evidence is against them. If they are 
to be taken as findings of fact, they are clearly con¬ 
trary to and unsupported by the evidence. 

It should not be necessary to look to the opinion 
of the Board for the facts upon which it based its 
conclusion ( Kendrick Coal & Dock Co., Appellant , v. 
Commissioner of Internal Revenue, Respondent, No. 8105, 
U. S. Circuit Court of Appeals, Eighth Circuit, No¬ 
vember 7, 11)28), but the “findings of fact” by the 
Board furnish no support for its conclusions of law, 
and the only reasons we can find for its conclusions are 
contained in the hodge-podge of suppositions, doubts 
and erroneous conclusions which it calls an “opinion.” 


ERRORS TO BE RELIED UPON. 

I. The Board erred in holding and deciding that the 
rights acquired by appellant in August, 1914, under 
the licensing contract with the General Cement Prod¬ 
ucts Company, dated January 1, 1914, cost appellant 
nothing and it was, therefore, not a depreciable asset. 

II. The Board erred in holding and deciding that 
appellant received nothing of value in exchange for its 
issue of $440,000 (par value) capital stock, $10,000 in 
cash and $20,000 in notes paid to Leonard D. Baldwin, 
pursuant to a resolution adopted by its Board of 
Directors on August 18, 1914. 
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III. The Board erred in holding and deciding that 
the rights acquired by the appellant under the licens¬ 
ing contract with the General Cement Products Com¬ 
pany, for which appellant paid $440,000 (par value) of 
its own stock and $30,000 in cash and notes in August, 
1914, already belonged to the appellant prior to August, 
1914, and prior to such purchase and payment. 

IV. The Board erred in holding and deciding that the 
appellant acquired the license covered by the contract 
dated January 1, 1914, directly from the General 
Cement Products Company, without any capital out¬ 
lay of cash or issuance of stock. 

V. The Board erred in rejecting as “ incredible ” the 
uncontradicted evidence introduced by the appellant. 

VI. The Board erred in finding that there were two 
licensing contracts covering the same patents and that 
both were introduced in evidence. 

VII. The Board erred in overruling the appellant’s 
motion for a new trial. 

VIII. The Board erred in entering an order adjudg¬ 
ing and deciding that there is a deficiency in tax for 
1919 of $327.99 and for 1920 of $9,657.75. 


ARGUMENT. 

I. The Board erred in holding and deciding that 
the rights acquired by the appellant in August, 1914, 
under the licensing contract with the General Cement 
Products Company, dated January 1, 1914, cost the 
appellant nothing and it was, therefore, not a de¬ 
preciable asset. 
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The alleged reason why the Board denied appellant a 
deduction for depreciation or exhaustion of the licens¬ 
ing contract is, as stated in the foregoing assignment of 
error, that the contract cost the appellant nothing. 
There is no finding of fact that the contract cost the 
appellant nothing, but merely a conclusion to that 
effect in the so-called “opinion.” According to the 
findings of fact the contract and certain assets of the 
New York Cement Gun Co. cost the appellant $30,000 
in cash and notes and $440,000 (par value) of its 
capital stock. (R. 27-28.) The evidence fully sup¬ 
ports such findings of value by appellant’s Board of 
Directors (Minutes of Special Meeting of Board of 
Directors on August 18, 1914, R. 27-29). The 
value of the tangible assets of the New York Cement 
Gun Co., received by the appellant along with said 
licensing contract was not in excess of $20,000, leaving 
$450,000 of the amount paid as the cost of the contract. 
(Testimony of Mr. Collier, R. 47.) 

As shown by the minutes of the special meeting of 
the Board of Directors on August 18, 1914 (Petitioner’s 
Exhibit “E”), the appellant, by an agreement with 
Mr. Leonard D. Baldwin, issued $440,000 par value of 
its capital stock and paid $10,000 in cash and $20,000 
in interest bearing notes in exchange for all the assets 
of the New York Cement Gun Co. and a license from 
the General Cement Products Co. giving it the ex¬ 
clusive right to manufacture, use, sell and license 
others to manufacture, use and sell the cement gun 
process and cement guns for a certain specified terri¬ 
tory in the United States. The licensing contract is 
dated January 1, 1914, and is identified as “Petitioner’s 
Exhibit C.” 

It is established by the testimony of Mr. Bryan C. 
Collier, President of the Cement Gun Company, an 
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officer of said company since 1916, that the assets 
other than the license agreement were of a value not in 
excess of $20,000. (R. 47.) Mr. Collier qualified as 

an engineer of considerable education and wide ex¬ 
perience and showed himself to be fully qualified to 
determine the value of the property so purchased. 
There was no evidence to the contrary. 


II. The Board erred in holding and deciding that 
the appellant received nothing of value in exchange 
for its issue of $ 440,000 (par value) capital stock, 
$10,000 in cash and $20,000 in notes paid to Leonard. 
1). Baldwin, pursuant to a resolution adopted by its 
Board of Directors on August IS, 1914. 


This assignment of error, like the preceding one, 
is directed to a finding of fact contained in the “opin¬ 
ion.” The Board’s “findings of fact’’ are quite con¬ 
trary. In its findings of fact the Board finds that: 


1. The process and apparatus were invented by 
Carl E. Akeley who assigned his rights therein to 
the McElroy-Shepherd Company, a New York 
corporation, to whom these patents were issued. 
The McElroy-Shepherd Company and .John E. 
Shepherd, and one McElroy, the organizers and 
principal stockholders of the company, during a 
period of approximately four years, expended over 
$60,000 in the development and perfection of these 
inventions. In addition such services as were 
rendered by Akeley, McElroy and Shepherd were 
rendered without cost. 

2. The New York Cement Gun Company was 
given a license for New York City and surrounding 
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territory for which it paid 51% of its capital stock 
and the subscribers to the remaining stock agreed 
to furnish $100,000 working capital. 

3. The Eastern Cement Gun Company received 
a license for the State of Pennsylvania and most 
of New Jersey, Delaware and Maryland, for which 
it paid one-half of its capital stock of $1,500,000, 
$90,000 in First Mortgage Bonds and $10,000 in 
cash. The subscribers for the remaining stock 
paid in $100,000 working capital. 

4. The General Cement Gun Company received 
a license for Illinois, Indiana, part of Wisconsin, 
part of Minnesota, part of Missouri and part of 
Iowa, for which it paid $50,000 cash and one-half 
of its capital stock. The remaining subscribers 
agreed to furnish $100,000 capital. 

5. The Pacific Cement Gun Company received 
a license for the entire State of California with 
the exception of Los Angeles County for which it 
paid 51% of its capital stock of $500,000 and 
raised a working capital of $150,000 

0. The Cincinnati Cement Gun Company re¬ 
ceived a license for Hamilton County, Ohio, for 
which it paid $50,000 in cash and 51% of its 
capital stock of $10,000. The remaining stock¬ 
holders furnished a working capital of $5,000. 

7. The New England Cement Gun Company 
received a license for the New England States for 
which it paid 51% of its capital stock and the 
remaining stockholders agreed to raise $50,000 
working capital. 

8. The rights for the Hawaiian Islands were 
sold for $25,000 and, in addition thereto, the pur¬ 
chasers agreed to buy cement guns at a stipulated 
price. 
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9. The above-mentioned licenses covered only 
the right to use and sell cement guns and did not 
cover the right to manufacture the guns, with the 
possible exception of the license issued to the Gen¬ 
eral Cement Gun Company as to which the Board 
says the evidence is not clear. 

10. The Canadian rights were sold for $50,000 
and a one-third interest in a corporation with a 
capital stock of $1,000,000. 

11. The Russian rights were sold for $60,000. 

12. The Pittsburgh Plate Glass Company pur¬ 
chased the rights to use the cement gun process 
in the manufacture of glass, for which shop right 
it paid $4,000 and purchased a number of cement 
guns. 

In addition there was sufficient evidence upon which 
to base a finding that appellant’s Board of Directors 
ascertained the license purchased by the appellant from 
Leonard I). Baldwin on August 18, 1914, together with 
a small number of guns, compressors and accessories, 
to be of the reasonable value of $470,000. (It. 23-29.) 

According to the testimony, the only other property 
received under the agreement with Mr. Baldwin of 
August 18, 1914, were two or three compressors, three 
or four cement guns and a number of small tools not 
exceeding in all $20,000 in value. (It. 47.) 

It is also in evidence that the appellant’s inventory 
of cement guns, compressors and accessories was taken 
on June 20, 1916, at $15,000. (R. 30.) 

In addition to the foregoing, it was the opinion of 
Mr. Shepherd, who helped develop the inventions, 
and who qualified as an expert, that the rights con¬ 
veyed by the licensing contract (Exhibit C) were worth 
in excess of $1,000,000. (R. 55.) 
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Mr. Collier, a highly qualified engineer, fully con¬ 
versant with the patents, gave it as his opinion that 
the value of the rights conveyed by the General Ce¬ 
ment Products Company to the appellant in 1914 was 
not less than $400,000. (R. 45-50.) 

The following question and answer is quoted from 
the testimony of Mr. Collier (R. 48-49): 

“By Mr. Gwinn: 

“Q. You say $400,000 was a very cheap price 
for these rights, then how much in excess of that 
do you believe the rights were worth at that time? 

“A. That would be very hard for me to answer. 
It seems to me the very fact that these people who 
were thoroughly conversant with the conditions of 
the past and of the future prospects, when they 
set $450,000, they were in better position to 
answer that than I am, and I personally, had I 
had the money,would have been very glad to 
have given $400,000 at that time for them.” 

Under the New York Stock Corporation law, Section 
55 (5 Consolidated Laws 1919, Chap. 59) a corporation 
is allowed to purchase property and issue fully paid 
stock to the amount of the value thereof in payment. 
This New York law declares that “in the absence of 
fraud in the transaction, the judgment of the directors 
as to the value of the property purchased shall be con¬ 
clusive.’’ The judgment of the Board of Directors, 
as shown by its resolution of August 18, 1914, was 
that the property for which said stock was issued was 
“adjudged and declared to be of the reasonable value 
of $470,000.00.’’ In the absence of fraud this declara¬ 
tion of value by the directors of the corporation is con¬ 
clusive, notwithstanding accident, mistake or error of 
judgment. Alpha Portland Cement Company v. Schrat- 
deiser, 221 Fed. 258, 137 CCA 111 (Affirmed 215 Fed. 
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962), Williams v. McClave , 168 App. Div. 192, 154 
N. Y. St. 38, 14 C. J. 461. 

All the foregoing evidence was ignored by the Hoard. 
There was no evidence to the contrary. 

V 


III. The Board erred in holding and deciding 
that the rights acquired by the appellant under the 
licensing contract with the (leneral Cement Products 
Company , for which appellant paid $440,000 (par 
value) of its own stock and $30,000 in cash and 
notes in August , 1914, already belonged to appellant 
prior to August, 1914, and prior to such purchase 
and payment. 


Again the assignment of error is directed to a finding 
contained in the “ opinion’’ and not in the ‘‘findings of 
fact.” The finding of fact on this point is quite con¬ 
trary. 

The findings of fact set forth in full the Minutes of 
the Special Meeting of the Board of Directors of the 
Cement (iun Co., Inc., on August 18, 1914, at which 
the proposition of Leonard D. Baldwin to sell the com¬ 
pany said licensing contract was presented and ac¬ 
cepted, showing specifically that the license agreement 
was acquired on said date from Leonard I). Baldwin. 
(R. 27-28.) 

Mr. Mair, Secretary of the Cement Cain Company, 
Inc., identified the Minutes Book of said company con¬ 
taining the minutes of the directors’ meeting of August 
18, 1914 (Exhibit E), and testified that the contract 
referred to in the minutes of August 18, 1914, was the 
contract dated January 1, 1914, between the appellant 
and the General Cement Products Company, received 
in evidence as “Petitioner’s Exhibit C.” (R. 51.) 

There was no evidence to the contrary. 
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IV. The Board erred in holding and deciding that 
the appellant acquired the license covered by the con¬ 
tract dated January 1 , 1914, direct from the General 
Cement Products Company , without any capital 
outlay of cash or issuance of stock. 

This assignment of error is also directed to a finding 
of fact contained in the “opinion” and not in the 
“findings of fact.” The Board’s findings of fact, as 
shown above, are to the contrary. The findings of 
fact very clearly show that the licensing agreement was 
purchased by appellant from Leonard D. Baldwin on 
August 18, 1914. There is not an iota of evidence 
that it was obtained from any one else or at any other 
time, or that the appellant ever had any direct dealings 
with the General Cement Products Company; yet the 
Board, in its “opinion” says: 

“ In support of its first ground, respondent refers 
to the fact, as shown, that petitioner acquired the 
licenses by the contract of January 1, 1914, di¬ 
rectly from the General Cement Products Com¬ 
pany, in consideration, not of a capital outlay 
of cash or an issuance of stock, but of its promise 
to pay a royalty.” 

It is respectfully submitted that there is no evidence 
from which any such “fact” can be found or inferred, 
and such a finding is directly contrary to the evidence. 

V. The Board erred in rejecting as “ incredible ” 
the uncontradicted evidence introduced by the ap¬ 
pellant. 

The Board lightly disposes of the uncontradicted 
evidence introduced by the appellant with the lofty 
comment that the “offer of Baldwin and the issuance 
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of stock seem rather incredible.” (R. 36.) This, 

in spite of the fact that Baldwin did make the offer 
and it was accepted and the issuance of the stock was 
authorized by the Board of Directors of the appellant 
at its meeting on August IS, 1914. (R. 27-28.) 

It is probable that, at the time it decided this case, 
the Board did not have the benefit of the opinion of 
the Circuit Court of Appeals for the Seventh Circuit 
in the case of Chicago Rg. Equipment Co. v. Blair , 
Commissioner , 20 Fed. (2d) 10 (decided July 2, 1927), 
wherein the Court, reversing the Board because of its 
failure to decide the case according to the evidence, 
said: 


“Of course, every trier of fact should decide 
cases upon a conviction reached from a considera¬ 
tion of the evidence, and clearly evidence that 
produces such conviction must be satisfactory 
and convincing; but it is a well-known rule of law 
that triers of fact must be satisfied and convinced, 
if the evidence adduced, fairly considered, pre¬ 
ponderates for or against a given proposition. 
When the evidence before a trier of fact ought to 
be convincing, he may not say that it is not. 
Whether he is a judge or a commissioner, the facts 
must be fairly and judicially weighed, and a deter¬ 
mination reached thereon." 


It is respectfully submitted that the evidence ad¬ 
duced by the appellant on this point was clear, con¬ 
vincing and uncontradicted. It not only preponder¬ 
ated in favor of the propositions advanced by the 
appellant, but it was the only evidence there was. If 
the Board was not convinced it was because it refused 
to be convinced and no amount of evidence could 
convince it. Such an attitude of mind on the part 
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of a fact-finding body is unjudicial, to say the least, 
and merits the condemnation of the Courts. 

VI. The Board erred in finding that there were 
two licensing contracts covering the same patents and 
that both were introduced in evidence. 

The controversy in this case revolves about one 
contract. (Petitioner’s Exhibit C.) It was introduced 
in evidence while Mr. Shepherd was on the stand (R. 
54-55); it was identified by Mr. Mair as the same 
contract paid in to the appellant for cash, notes and 
stock pursuant to the offer of Mr. Baldwin and the 
acceptance of the Board of Directors on August 18, 
1914 (It. 51); it is published in full in the Board’s 
findings of fact (R. 17-22); it is appended to the 
minutes of the meeting of the Board of Directors on 
August 18, 1914 (R. 29); and it was eliminated from 
the printed record as Exhibit C and as a part of the 
minutes book to shorten the record, because it is already 
printed in one place in the record as a part of the 
Board’s findings of fact. (It. 27-28.) 

With all due respect, we say that we do not know 
what the Board is talking about when it says that 
u both contracts were introduced by petitioner, and 
both are testified to as effective.” (It. 30.) If there 
were two contracts covering this same subject-matter 
we don’t know it; we never introduced but one in 
evidence; and we are unable to find more than one 
in the record. We can not imagine on what evidence 
the Board based its finding; which finding, by the 
way, is only in the “opinion” and not in the findings 
of fact. From the Board’s findings of fact it is clear 
enough what contract appellant was claiming exhaus¬ 
tion or depreciation on and there is no reason for sup- 
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posing that there was more than one contract covering 
the same subject-matter. 

VII. The Board erred in overriding the appel¬ 
lant’s motion for a new trial. 

The appellant made a timely motion after the Board 
published its findings of fact and opinion and before it 
entered its final order (R. 14-16) calling attention 
to the foregoing errors and objecting to the entry of 
an order finding a deficiency, and requesting a rehear¬ 
ing. This motion was overruled. (R. 39.) 

Since the entry of the final order by the Board the 
Circuit Court of Appeals for the Eighth Circuit has 
handed down a decision in the case of Kendrick Coal & 
Dock Company v. Commissioner (decided November 7, 
1928) condemning in no uncertain terms the practice 
of the Board of mixing findings of fact with the opinion 
so that counsel may not clearly and distinctly challenge 
them individually. The Court said: 

“It is true that in the opinion of the Board of 
Tax Appeals which accompanies the findings there 
is a discussion as to the cost of the items of prop¬ 
erty sold or exchanged by the Kendrick Company; 
and also a discussion as to the value of stock re¬ 
ceived in exchange by that company; and from 
this discussion it would appear probable that the 
Board of Tax Appeals was of the opinion that the 
cost of the items of property sold was nothing, and 
that the market value of the stock received was 
$60,000. 

“Whether such opinion was well grounded we 
are not called upon to inquire. Resort may not 
be had to the opinion to eke out the findings of 
fact. Croker v. United States, 240 U. 8. 74, 78; 
City of Goldfield, Colo., v. Roger, 249 F. 39 (C. C. A. 
8); Highway Trailer Co. v. City of Des Moines, 298 
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F. 71 (C. C. A. 8); Lahman v. Burnes Nat. Bank, 
20 F. (2d) 897 (C. C. A. 8).” 

******** 

“It would seem but just that the taxpayer in 
cases of this kind should be entitled to have 
findings made as such, so that if he deems advis¬ 
able, he may clearly and distinctly challenge them 
individually. This he can not fairly do if the 
findings must be inferred or picked out from a 
discussion embodied in an opinion or memoran¬ 
dum. 

“Finally, we do not consider it our duty to 
examine the evidence and make findings addi¬ 
tional to those made by the Board of Tax Appeals. 
That Board is primarily a fact-finding body, and 
we consider it good practice that the Appellate 
Court should not, unless under very exceptional 
circumstances, inject itself into the field which 
properly belongs to that fact-finding body.” 

******** 

“Our conclusion is that the order of the Board 
of Tax Appeals should be reversed as not sustained 
by the findings, and that the case should be re¬ 
manded with instructions for such further pro¬ 
ceedings as may be deemed advisable not incon¬ 
sistent with the views herein expressed.” 


VIII. The Board erred in entering an order ad¬ 
judging and deciding that there is a deficiency for 
1!)10 of $327.00 and for 1020 of $0,057.70. 


The “deficiency letter” in this case was issued by 
the (commissioner on May 4, 1925, under Title II 
of the Revenue Act of 1924 (Section 274), and deter¬ 
mined deficiencies in the amount of 8327.99 for the 
year 1919 and 84,949.84 for the year 1920. (R. 10.) 

Under said Act the Board had no authority to increase 
any deficiency determined by the Commissioner. 
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The petitioner appealed to the Board from the deter¬ 
mination of the Commissioner on July 3, 1925, under 
authority of Section 274(a) of the Revenue Act of 
1924, which provides that “such deficiency shall be 
assessed as therein provided.’’ As therein provided 
it could not be assessed in any greater amount than 
determined by the Commissioner and approved by 
the Board. 

By the Act of February 26, 1926 (Section 274(e)) 
the Board was granted jurisdiction to increase the 
amount of “a deficiency in respect of the tax imposed 
by this title” (Title II, Revenue Act of 1926). (The 
quotation is from Section 274(a), Revenue Act of 
1926.) 

The change effected by Section 274(e) was not made 
retroactive to affect rights of taxpayers established 
under prior acts, and should not be so construed. 
(Compare United States v. Magnolia Petroleum Co., 
276 U. S. 160; Benjamin Russell et al. v. The United 
States, No. 59 Supreme Court of the United States, 
decided January 2, 1929; The S. S. White Dental Manu¬ 
facturing Co., No. J-612, decided by the Court of Claims 
January 7, 1929, and Warner v. Walsh, 27 Fed. (2d) 
952.) 

We do not go to the extent of saying that a plaintiff 
has a vested right to the perpetuation of his remedies, 
but we do say that a statute shall not be given retro¬ 
active effect so as to unfavorably affect his case during 
the litigation thereof, unless such construction is re¬ 
quired by explicit language or by necessary implication. 
In this position we rely upon an unquestionable rule 
of general application. U. S. v. St. Louis, etc. Ry. Co., 
270 U. S. 1, 3. 

The Supreme Court, in the case of Magnolia Pe¬ 
troleum Co., supra, held: 
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“Statutes are not to be given retroactive effect 
or construed to change the status of claims fixed 
in accordance with the earlier provisions unless 
the legislative purpose so to do plainly appears. 
United States v. Heth, 3 Cranch, 399, 413; White v. 
U. S 191 U. S. 545, 552; Shwab v. Doyle , 258, 
U. S. 529, 534.” 


In the S. S. White case, supra , the Court of Claims 
had entered a judgment on November 10, 1925, for the 
plaintiff, with interest thereon to the date of judgment. 
fhe judgment was affirmed by the Supreme Court on 
May 10, 1927. On May 29, 1928, before the judgment 
was actually paid, the Congress amended Section 177 
of the Judicial Code so as to provide for the payment of 
interest on tax refunds from the date of the payment of 
the tax “to a date preceding the date of the refund 
check by not more than 30 days.” The Court of 
Claims held that the said provision of the Act of May 
29, 1928, was purely prospective in its operation and 
was not to be construed to change the status of claims 
fixed by earlier provisions of law. 

In Benjamin Russell, et al, v. The United States, supra , 
the court had under consideration the question of 
whether Section 278 of the Revenue Act of 1924, ex¬ 
tending the period of limitations on the time within 
which assessments might be collected, applied to as¬ 
sessments made prior to the enactment of the 1924 
Act. T he court held that so construed its effect would 
be retroactive, and quoting from U. S. v. Magnolia 
Petroleum Co., supra , said: 

“Statutes are not to be given retroactive effect 
or construed to change the status of claims fixed 
in accordance with earlier provisions unless the 
legislative purpose so to do plainly appears.” 
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In Warner v. Walsh , supra, the court held that 
Section 1014(a) of the Revenue Act of 1924, 26 
U. S. C. A. Sec. 156, providing that payment of tax 
under protest is not a condition precedent to main¬ 
tenance of action for recovery of illegally collected tax 
is entirely prospective in its operation and is limited, 
not only to suits begun after its passage, but to suits 
begun as a result of transactions which arose after its 
passage, and as to payments made and penalties or 
sums collected after its passage. 

Section 1214(a) of the Revenue Act of 1926 provides 
that “Except as otherwise provided, this Act shall 
take effect upon its enactment.” It is not “otherwise 
provided” with respect to Section 274(e) of the Reve¬ 
nue Act of 1924, and said provision must therefore be 
construed as prospective only in its operation. 

CONCLUSION. 

It is respectfully submitted that the judgment of the 
Board of Tax Appeals should be reversed and this case 
remanded to the Board for a new trial. 

Chester A. Gwinn, 
Attorney for the Appellant . 

Humphreys <fc Gwinn, 

Of Counsel. 
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BRIEF FOB THE COMMISSIONER 


PREVIOUS OPINION 

The only previous opinion is that of the United 
States Board of Tax Appeals (R. 16) which is 
reported in 7 B. T. A. 1202. 

JURISDICTION 

This appeal involves income and profits taxes in 
the amount of $327.99 for the year 1919 and 
$9,657.75 for the year 1920, and is taken from a de¬ 
cision of the United States Board of Tax Appeals 
entered on December 15, 1927 (R. 38), pursuant to 
the provisions of the Revenue Act of 1926, Sec¬ 
tions 1001,1002, and 1003, c. 27, 44 Stat. 9,109,110. 

(i) 
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QUESTIONS PRESENTED 

1. Is appellant entitled to deduct from gross in¬ 
come for the years 1919 and 1920 a reasonable al¬ 
lowance for exhaustion of rights under a license 
agreement ? 

2. Has the Board of Tax Appeals authority 
under the Revenue Act of 1924 or that of 1926 to 
determine a deficiency greater in amount than the 
deficiency previously determined by the Commis¬ 
sioner I 

STATUTES INVOLVED 

Revenue Act of 1918, c. 18, 40 Stat. 1057: 

Sec. 234. (a) That in computing the net 
income of a corporation subject to the tax 
imposed by section 230 there shall be allowed 
as deductions: 

***** 

(7) A reasonable allowance for the ex¬ 
haustion, wear, and tear of property used in 
the trade or business, including a reasonable 

allowance for obsolescence; 

***** 

Revenue Act of 1924, c. 234, 43 Stat. 253: 

Sec. 273. As used in this title the term 

“deficiency” means— 

* 

(1) The amount by which the tax imposed 
bv this title exceeds the amount shown as the 
tax by the taxpayer upon his return; but the 
amount so shown on the return shall first be 
increased by the amounts previously as¬ 
sessed (or collected without assessment) as 
a deficiency, and decreased by the amounts 
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previously abated, credited, refunded, or 

otherwise repaid in respect of such tax; 
* * * 

***** 

Sec. 274. (a) If, in the case of any tax¬ 
payer, the Commissioner determines that 
there is a deficiency in respect of the tax im¬ 
posed by this title, the taxpayer, except as 
provided in subdivision (d), shall be noti¬ 
fied of such deficiency by registered mail, 
but such deficiency shall be assessed only as 
hereinafter provided. * * *. 

(b) If the Board determines that there is 
a deficiency, the amount so determined shall 
be assessed and shall be paid upon notice and 

demand from the collector. 

***** 

Sec. 280. If after the enactment of this Act 
the Commissioner determines that any as¬ 
sessment should be made in respect of any in¬ 
come, war-profits, or excess-profits tax im¬ 
posed by the Revenue Act of 1916, the 
Revenue Act of 1917, the Revenue Act of 
1918, or the Revenue Act of 1921, or by any 
such Act as amended, the amount which 
should be assessed (whether as deficiency or 
as interest, penalty, or other addition to the 
tax) shall be computed as if this Act had not 
been enacted, but the amount so computed 
shall be assessed, collected, and paid in the 
same manner and subject to the same provi¬ 
sions and limitations (including the provi¬ 
sions in case of delinquency in payment after 
notice and demand) as in the case of the 
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taxes imposed by this title, except as other¬ 
wise provided in section 277. 

Revenue Act of 1926, c. 27, 44 Stat. 9: 

Sec. 273. As used in this title in respect of 
a tax imposed by this title the term “defi¬ 
ciency” means— 

(1) The amount by which the tax imposed 
by this title exceeds the amount shown as the 
tax by the taxpayer upon his return; but the 
amount so shown on the return shall first be 
increased by the amounts previously as¬ 
sessed (or collected without assessment) as 
a deficiencv, and decreased by the amounts 
previously abated, credited, refunded, or 

otherwise repaid in respect of such tax; 

* * * * * 

Sec. 274. (a) If in the case of any tax¬ 
payer, the Commissioner determines that 
there is a deficiency in respect of the tax im¬ 
posed by this title, the Commissioner is 
authorized to send notice of such deficiency 
to the taxpayer by registered mail. * * * 

(b) If the taxpayer files a petition with 

the Board, the entire amount redetermined 

as the deficiency by the decision of the Board 

which has become final shall be assessed and 

shall be paid upon notice and demand from 

the collector. * * *. 

* * * * * 

(e) The Board shall have jurisdiction to 
redetermine the correct amount of the de¬ 
ficiency even if the amount so redetermined 
is greater than the amount of the deficiency, 
notice of which has been mailed to the tax- 
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payer, and to determine whether any 

penalty, additional amount, or addition to 

the tax should be assessed, if claim therefor 

is asserted by the Commissioner at or before 

the hearing or a rehearing. 

***** 

Sec. 283. (a) If, after the enactment of 
this Act, the Commissioner determines that 
any assessment should be made in respect 
of any income, war-profits, or excess-profits 
tax imposed by the Revenue Act of 1916, 
the Revenue Act of 1917, the Revenue Act 
of 1918, the Revenue Act of 1921, or the 
Revenue Act of 1924, or by any such Act as 
amended, the Commissioner is authorized 
to send by registered mail to the person 
liable for such tax notice of the amount pro¬ 
posed to be assessed, which notice shall, for 
the purposes of this Act, be considered a 
notice under subdivision (a) of section 274 
of this Act. In the case of any such de¬ 
termination the amount which should be 
assessed (whether as deficiency or as inter¬ 
est, penalty, or other addition to the tax) 
shall, except as provided in subdivision (d) 
of this section, be computed as if this Act 
had not been enacted, but the amount so com¬ 
puted shall be assessed, collected, and paid 
in the same manner and subject to the same 
provisions and limitations (including the 
provisions in case of delinquency in pay¬ 
ment after notice and demand and the pro¬ 
visions prohibiting claims and suits for re¬ 
fund) as in the case of a deficiency in the 
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tax imposed by this title, except as other¬ 
wise provided in section 277 of this Act. 

(b) If before the enactment of this Act 
any person has appealed to the Board of 
Tax Appeals under subdivision (a) of sec¬ 
tion 274 of the Revenue Act of 1924 (if such 
appeal relates to a tax imposed by Title II 
of such Act or to so much of an income, war- 
protits, or excess-protits tax imposed by any 
of the prior Acts enumerated in subdivision 
(a) of this section as was not assessed before 
June 3, 1924), and the appeal is pending 
before the Board at the time of the enact¬ 
ment of this Act, the Board shall have juris¬ 
diction of the appeal. In all such eases the 
powers, duties, rights, and privileges of the 
Commissioner and of the person who has 
brought the appeal, and the jurisdiction of 
the Board and of the courts, shall be deter¬ 
mined, and the computation of the tax shall 
be made, in the same manner as provided in 
subdivision (a) of this section, * * *. 

STATEMENT OF FACTS 

The appellant is a New York corporation organ¬ 
ized in December, 1913. (R. 55). It was the 

licensee of certain patents under a written agree¬ 
ment made between it and the General Cement 
Products Company dated January 1, 1914. (R. 

17.) Under this agreement it was granted the ex¬ 
clusive right to manufacture, use, sell, and license 
others to manufacture, use, and sell the Cement 
Gun Process and the Cement Gun under patents 
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owned by the General Cement Products Company. 
(R. 18.) The contract provided that the licensee 
should pay to the licensor 10% of the gross amount 
received from the sale of each Cement Gun there¬ 
after sold by the licensee or by any sublicensee 
during the life of the contract. The licensee had 
the option of terminating the contract at any time 
after February 14,1928. (R. 20-21.) Correct ac¬ 

counts had to be kept by the licensee of the Guns 
sold and monthly statements of such sales were 
rendered to the licensor, together with payments 
received for the preceding month. (R. 20.) The 
patents covered a process used in mixing and ap¬ 
plying plastic or adhesive materials to surfaces by 
an apparatus known as the Cement Gun. The or¬ 
iginal of the contract had a memorandum written 
on its back, dated August 13, 1914, but not intro¬ 
duced in evidence. (R. 22.) Appellant was a go¬ 
ing concern from January 1,1914, and “began com¬ 
mercial sale of cement guns as of about the time of 
its incorporation which was in December, 1913.” 
(R. 55.) 

The minutes of appellant recite that on August 
14, 1914, a special meeting of the stockholders of 
appellant passed a resolution authorizing the in¬ 
crease of the capital stock from $100,000 to $500,000. 
(R. 25.) The minutes also recite that there was a 
special meeting of the Directors held on August 
18, 1914, at which’ it was reported that the capital 

38862—29-2 
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stock had been increased to $500,000. These min- 4 
utes recited that a proposition had been submitted 
to appellant by Leonard D. Baldwin and accepted 
by appellant. (R. 27.) Baldwin at this time was 
the attorney of appellant and the brother of the 
then holder of 98 out of 100 shares of the stock of 
appellant. (R. 51, 29, 25.) The proposition of¬ 
fered by Baldwin entailed the conveyance to appel¬ 
lant of all of the net assets of the New York Cement 
Gun Company and the issuance to appellant of a 
license from the General Cement Products Com¬ 
pany to sell, et cetera, the products of that com¬ 
pany in consideration of $10,000 in cash, $20,000 
in notes, and stock of appellant of the par value of 
$440,000. (R. 27.) 

The net assets of the New York Cement Gun 
Company at this time have been said to be worth 
between $10,000 and $20,000. (R. 47.) This offer 

of Baldwin was accepted, J. W. Baldwin, his 
brother, resigning as a director and being replaced 
by Leonard D. Baldwin. Appended to the minutes 
of this meeting was a copy of Baldwin’s offer and 
a copy of the contract of January 1, 1914. (R. 

29.) 

Under date of April 15,1916, control of appellant 
was transferred from the Baldwins to Samuel W. 
Traylor (sometimes called Taylor). (R. 29.) 
Traylor assigned this contract to the Traylor En¬ 
gineering & Manufacturing Company, and the 
management of appellant was taken over by the 
Traylor Company. (R. 33.) 
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The testimony of one witness as to the value of 
the rights conveyed to appellant by the contract of 
January 1, 1914, was $400,000 to $450,000 (R. 48), 
and another in excess of $1,000,000 (R. 55). In its 
income-tax return for 1919, the value of appellant’s 
capital stock was stated by it to be $31,504.42, and 
in 1920 as $100,000. The return for 1916 showed a 
net income of $201.37 and for 1917 a deficit of 
$6,936.43. (R. 34.) 

The appellant claimed a deduction from gross 
income for the years 1919 and 1920, based on an al¬ 
lowance for an exhaustion of the licensee’s rights as 
to which it claimed an original cost of $450,000. 
This claim was disallowed for 1919, but originally 
an allowance in an amount less than that claimed 
w T as made for the year 1920. The appellant ap¬ 
pealed to the Board of Tax Appeals from the de¬ 
termination of the Commissioner, but, prior to 
hearing, the Commissioner filed an amended answer 
pleading the former partial allowance for the year 
1920 as erroneous and asking that the original de¬ 
ficiency be increased. (R. 12.) This motion was 
granted by the Board of Tax Appeals and the de¬ 
ficiencies'were found as asked. From the determi¬ 
nation of the Board this appeal is taken. 

SUMMARY OF ARGUMENT 

The appellant asserts that an amount of stock and 
cash was paid by it in consideration of certain li¬ 
cense rights under a contract dated August 18,1914. 


V 


10 

The respondent contends that these rights were ac¬ 
quired in consideration of royalties set forth in a 
contract dated January 1,1914. The issue thus re¬ 
solves itself into one of fact. The Board of Tax 
Appeals found for the respondent. That decision 
is supported by substantial evidence. In such a 
case this court will affirm the Board of Tax Ap¬ 
peals. 

The Revenue Acts of 1924 and 1926 confer upon 
the Board of Tax Appeals the right to decide the 
liability of a taxpayer where appeal, based on a de¬ 
ficiency, is properly taken. A deficiency is defined 
as the difference between the tax imposed by law 
and the tax as returned by the taxpayer. It is thus 
apparent that the Board has authority to either in¬ 
crease or decrease the deficiency originally deter¬ 
mined in order that the final determination mav fix 
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the tax correctly due by law. 

ARGUMENT 

I 

The appellant is not entitled to an allowance for exhaustion 
of rights arising under a license contract which did not 
involve a capital expenditure 

The primary issue here involved is one solely of 
fact. The Board of Tax Appeals determined that 
the license held by appellant was acquired on Janu¬ 
ary 1, 1914, in consideration of a promise to pay a 
royalty of 10% on the gross sales price of the Ce¬ 
ment Guns sold and that this license was not ac- 
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quired in consideration of the cash and stock pro¬ 
vided by the contract of August 18, 1914. The 
Board concluded that as there had been no capital 
expenditure there could be no allowance for ex¬ 
haustion. 

Under the contract dated January 1,1914, in con¬ 
sideration of the payment of a royalty of 10% on 
the gross sales of Cement Guns, appellant acquired 
the sole right “to manufacture, use, sell, and license 
others to manufacture’’ et cetera, the process and 
Guns, including improvements, within certain large 
territory and at least until February 14, 1928. 
(R. 17-22.) From the minutes of the meetings of 
the stockholders and of the directors of appellant, 
held respectively on August 14th and 18th, 1918, it 
appears that appellant received this identical right 
(together with the assets of another concern) 
(R. 27-28), valued at between $10,000 and $20,000 
(R. 47), in consideration of $10,000 cash, notes for 
$20,000, and stock of a par value of $440,000 
(R. 27-28). The appellant thus asks the court to 
disregard the date on the contract of January 1, 
1914, and to consider it, not as an instrument effec¬ 
tive in itself, but only as a part of the offer and 
acceptance of Leonard D. Baldwin, dated and ac¬ 
cepted on August 18,1914. (R. 27.) The respond¬ 

ent maintains that the contract of January 1, 1914, 
stood by itself, and that in accepting the offer of 
Baldwin it bought something it already owned. 

The issue, therefore, is purely one of fact. 

% 
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This court has recognized the generally applied 
rule limiting the scope of its review to questions of 
law where there was any evidence to support the 
findings of the Board. W. K. Henderson Iron 
Works ((• Supply Co. v. Blair, 25 F. (2d) 538. 

Examination of the record reveals an abundance 
of such evidence. 

It is presumed that the effective date of a con¬ 
tract is the day named in the contract. Kauffman 
v. Baillie, 4(3 Wash. 248, 89 Pac. 548. This pre¬ 
sumption may be rebutted by competent evidence; 

but the instant case not only shows no such evidence 

* 

but, to the contrary, one of appellant’s own wit¬ 
nesses testified (R. 55): “The Cement Gun Com¬ 
pany was a fully organized and going concern from 
the date of the license, January 1, 1914. The com¬ 
pany began commercial sale of cement guns as of 
about the time of its incorporation, which was in 
December, 1913.’’ This highly significant state¬ 
ment appellant neither attempts to rebut nor ex¬ 
plain. It is thus apparent that appellant, seven 
and one-half months later, issued stock of a par 
value of $440,000 in consideration of a right which 
it had possessed and actually acted under for that 
length of time. 

The unnaturalness of this transaction is further 
emphasized by the relationship of the parties. The 
record presents the spectacle of the counsel of ap¬ 
pellant, who was also the brother of the holder of 
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98% of appellant’s stock, making this unusual of¬ 
fer, and of appellant, so controlled, accepting it. 

In this connection, it may be also noted that 
whereas the royalty of 10% provided in the origi¬ 
nal contract appears entirely reasonable in refer¬ 
ence to the general business of appellant, a consid¬ 
eration of the record will reveal the gross dispro¬ 
portion of the business or profits and losses of 
appellant to the stock issued under the contract of 
August 18,1914. 

II 

The Board of Tax Appeals had authority under both the 
Revenue Acts of 1924 and 1926 to increase a deficiency 
over the amount asserted by the Commissioner for the 
tax year 1920 

The appellant asks this court to hold that the 
Board can not increase the deficiency determined 
by the Commissioner, even though that determina¬ 
tion does not represent the full measure of the tax 
imposed by law. 

Under the Revenue Act of 1924, which appellant 
claims is here applicable it is believed that the ac¬ 
tion of the Board is clearly warranted. Section 900 
(e) provides that “the Board and its divisions shall 
hear and determine appeals filed under sections 274, 
279,308, and 312. * * Section 274 (a) pro¬ 

vides that if the Commissioner determines a defi¬ 
ciency the taxpayer may file an appeal within 60 
days. Section 274 (b) provides that “if the Board 
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determines that there is a deficiency, the amount so 
determined shall be assessed * * V’ It is to be 

observed that after the appeal has been filed by the 
aggrieved taxpayer, there is no limitation on the ac¬ 
tion of the Board, save that there must have been 
a deficiency. Section 273 defines a “deficiency” as 
“the amount by which the tax imposed by this title 
exceeds the amount shown as the tax by the tax¬ 
payer upon this return * * (Italics sup¬ 

plied.) This is not to be confused with a differ¬ 
ence between the reported tax and the Commis¬ 
sioner’s determination. It is fundamental that the 
Government is not estopped to collect that which 
is due it because of an error made by one of those 
charged with the enforcement of its laws. TFis- 
consin Central R. R. v. United States, 164 U. S. 
190, 212; Gibbons v. United States, 8 Wall. 269. 

It will thus be seen that the contention of appel¬ 
lant is not only rebutted by the words of the statute 
but by general rules of law. This conclusion has 
been reached in the only case on this point thus far 
decided by a Circuit Court of Appeals. Peerless 
Woolen Mills v. Rose, 28 F. (2d) 661. The Circuit 
Court of Appeals for the Fifth Circuit, in holding 
that the Board did have authority to increase a 
deficiency assessment, said (p. 662): 

That Board was given the power by the 
Act creating it to determine the correctness 
of deficiency assessments made by the Com¬ 
missioner of Internal Revenue. Revenue 
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Act of 1924, Sections 274, 279, 308, 312, 900. 
It is not bound bv the assessment, but has 
power to raise or lower it, or to hold that 
there was no deficiency. In order to act in¬ 
telligently and determine the total amount 
of tax due, it had the right to inquire w T hether 
any part of the tax was erroneously found 
to be due. 

It is believed that little need be said in regard to 
the applicability of the Revenue Act of 1926. Sec¬ 
tion 283 (a) and (b) of that Act specifically confer 
upon the Board the same jurisdiction in regard to 
appeals pending before it at the time of the enact¬ 
ment of the Revenue Act of 1926, that is, those aris¬ 
ing under prior Acts, as is given in regard to de¬ 
ficiencies arising under that Act. 

Section 273 (e) of the Revenue Act of 1926 con¬ 
fers upon the Board jurisdiction to redetermine the 
correct amount of the deficiency, even if the amount 
so redetermined is greater than the amount of the 
deficiency. It is thus apparent that reading these 
sections together the Board has the authority under 
this Act which it assumed in this case. See Peer¬ 
less Woolen Mills v. Bose, supra. It need scarcely 
be said that this deprives the taxpayer of no right. 
His obligation is to pay the tax due under the law 
and the Board in determining the amount of that 
tax deprives him of no right, irrespective of the 
prior and erroneous computation made by the Com¬ 


missioner. 
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CONCLUSION 

Wherefore, it is submitted that this court should 
affirm the determination of the Board. 
Respectfully, 

Mabel Walker Willebrandt, 

Assistant Attorney General. 
John Vaughan Groner, 

Special Assistant to the Attorney General. 
Dorothy A. Moncure, 

Attorney, Department of Justice. 

C. M. Charest, 

General Counsel, Bureau of Internal Revenue, 
C. Golden Miller, 

Special Attorney, Bureau of Internal Revenue, 

Of Counsel. 


March. 1929. 
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IN THE 



April Term , 1928. 


No. 4794. 


Cement Gun Company, Appellant, 

v. 

Commissioner of Internal Revenue, Appellee. 


Appeal from the Board of Tax Appeals. 


REPLY BRIEF OF APPELLANT. 

By leave of Court first had and obtained, we re¬ 
spectfully submit this reply to the respondent’s brief 
filed March 11, 1929. 


I. 

Issue Misstated by the Respondent. 

In their “Summary of Argument” (p. 9) and “Argu¬ 
ment” (Issue 1, pp. 10-11), the attorneys for the re¬ 
spondent say: 

“The issue thus resolves itself to one of fact,” “The 
primary issue here involved is one solely of fact,” and 
“The issue, therefore, is purely one of fact.” 


There is no issue of fact before this Court. The is¬ 
sues here are solely and purely issues of law, as stated 
in the appellant’s assignment of errors (R. 43-44). 
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The issue before the Board was solely one of fact, 
i. e., the value of the license agreement purchased by the 
appellant for stock, notes and cash on August 18, 1914, 
but the Board expressed an “opinion,” contrary to the 
evidence and contrary to its own findings of fact, that 
the license contract had no value because the appel¬ 
lant already owned it when it purchased it on August 
18, 1914; that there were two licensing contracts 
covering the same subject matter; that “both con¬ 
tracts are introduced by the petitioner”; and that 
“the contract rights or licenses were acquired without 
capital cost.” 

From the final order of the Board, based upon said 
opinion , and not supported by the evidence or findings 
of fact, we appealed to this Court. The issues raised 
by the appeal are purely questions of law and may be 
briefly summarized as follows: 

(a) Is the decision of the Board contrary to its 
findings of fact? 

(b) Is the decision of the Board supported by 
any substantial evidence? 

(c) Did the Board err in rejecting the ap¬ 
pellant’s evidence as “incredible”? 

(d) Did the Board err in entering an order 
finding deficiencies against the appellant in the 
amount of $327.99 for the year 1919, and in the 
amount of $9,985.74 for the year 1920? 

(e) Did the Board have jurisdiction to increase 
the deficiency beyond the amount determined by 
the respondent and requested by respondent in 
his motion for judgment. (II. 13). 

All the foregoing are issues of law and they have been 
discussed in appellant’s brief. There are no issues of 
fact before this Court. 
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With reference to the Board’s action in increasing 
the amount of the deficiencies found by the Commis¬ 
sioner, we respectfully invite the Court’s attention to 
the respondent’s motion for judgment (R. 13) wherein 
he “moves that judgment be entered for the Commis¬ 
sioner and that an order be issued approving the de¬ 
ficiencies determined by the Commissioner and stated 
in the 60-day deficiency letter on which the appeal is 
based. This motion is made on the ground that no 
evidence has been introduced in the hearing of said 
appeal which would warrant the Board in either can¬ 
celling or modifying said deficiencies.” 

“The deficiencies determined by the Commissioner 
and stated in the 60-day deficiency letter on which the 
appeal is based” were as follows: 

1919 . $327.99 

1920 . 4,949.84 

Total. $5,277.83 (R. p. 10) 

The deficiencies found by the Board were as follows: 

1919 . $327.99 

1920 . 9,657.75 

Total. $9,985.74 (R. p. 38) 

From the foregoing it will be seen that the Board did 
“modify” (increase) “the deficiencies determined by 
the Commissioner and stated in the 60-day deficiency 
letter on which the appeal is based,” against the above- 
mentioned motion of the Commissioner and in the face 
of the statement of the Commissioner’s counsel “that 
no evidence has been introduced in the hearing of said 
appeal which would warrant the Board in either can¬ 
celling or modifying said deficiencies.” 

We respectfully submit that this was error on the 
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part of the Board and that it should have entered 
judgment in accordance with the motion of at least 
one of the parties to the proceeding. 

II. 

Respondent's Brief Evades the Issue. 

The crux of this whole case is the existence or non¬ 
existence of two contracts covering the same subject- 
matter, both of which, the Board said in its opinion, 
“are introduced by petitioner, and both are testified 
to as effective.” There is no evidence nor finding of 
fact to support such a conclusion. 

In our original brief we challenged the respondent to 
find the two contracts, show the Court where they were 
“introduced by the petitioner,” and to quote the 
testimony of the witness who testified that both are 
effective. 

The attorneys for the respondent have ignored our 
challenge and have thereby evaded the real issue in 
the case. 

We here renew the challenge! 

III. 

The First Meeting of the Incorporators of the Cement Gun 

Company, Inc., was not held until April 22, 1914. 

The attorneys for the respondent cite the Board’s 
finding that: 

“The petitioner was a fully organized and going 
concern from the date of the license, January 1, 
1914. It sold guns from the time of its incorpora¬ 
tion.’’ (R. 25.) 

They say that one of the appellant’s own witnesses 
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so testified, citing page 55 of the Record, in which we 
are referred to the deposition of Mr. Shepherd (Cross- 
examination, pp. 19-20) which reads, verbatim, as 
follows: 

“Q. 39.—I’ll ask you whether or not during 
the year 1916 the company was a fully organized 
and going concern, or whether it was in the ex¬ 
perimental stage? 

A. It was a fully organized and going concern 
from the date of the license, January 1, 1914. 

Q. 40.—When did they begin to put the process 
and the cement gun on the market? 

A. May I refresh my memory by consulting 
some papers in regard to this? 

Q. 41.—Yes. 

A. Do you mean when was the cement gun put 
doing commercial things? 

Q. 42.—Yes. 

A. As far back as 1910 or 1911. I think the 
Government itself purchased a number of work¬ 
ing cement guns in 1910, 1911 and 1912. I am 
very sure. They were used in the building of the 
Panama Canal and in various places. 

Q. 43.—When did the Cement Gun Co., Inc., 
begin a commercial sale of these? 

A. As of about the time of its incorporation. 

Q. 44.—That was in December, 1913, was it 
not? 

A. That was in December, 1913, it was incor¬ 
porated,” 

It is admitted that plaintiff was incorporated in 
December, 1913, and that it began selling cement guns 
about the time of its incorporation. 

The record is clear, however, that the first meeting 
of the incorporators was not held until April 22, 1914. 
(See Minutes of First Meeting of Incorporators, R. p. 
61.) Consequently, there was no substantial evi- 
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dence in support of the Board’s finding that “the pe¬ 
titioner was a fully organized and going concern from 
the date of the license, January 1, 1914. It sold guns 
from the time of its incorporation.” 

Appellant was not a fully organized and going con¬ 
cern until April 22, 1914 (R. 61) and it did not acquire 
the license contract until August 18, 1914 (R. 27). 

IV. 

The “Unnaturalness ” of the Transaction. 

For lack of any substantial argument, attorneys for 
the respondent refer to what they call the “unnatural¬ 
ness” of the transaction. Such a general classification 
is meaningless unless explained, so we cite respondent’s 
explanation as follows (Brief, pp. 12-13): 

“The unnaturalness of this transaction is further 
emphasized by the relationship of the parties. 
The record presents the spectacle of the counsel 
of appellant, who was the brother of the holder of 
98% of appellant’s stock, making this unusual 
offer, and of appellant, so controlled, accepting it.” 

Counsel fail to explain what they mean by “unusual 
offer” and “so controlled.” We do not admit that 
the offer was unusual, but, on the contrary, we submit 
that it is consistent with common practice in such cases. 
If the attorneys for the respondent mean to imply that 
the transaction was illegal, they should give the Court 
the benefit of their views. That the offer was “un¬ 
usual” is immaterial. 

As for the appellant being “so controlled,” we fail 
to see the materiality of the argument of respondent 
that Leonard D. Baldwin was attorney for the com¬ 
pany and Arthur J. Baldwin owned 98% of the capital 
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stock. Is the former precluded from dealing with the 
company because he is its attorney or because his 
brother is the principal stockholder? If not (and we 
are sure he is not), why should a business transaction 
engineered by them be termed a “spectacle”? 

V. 

Value of Appellant’s Capital Stock . 

The attorneys for the respondent refer to the value 
of appellant’s capital stock for the years 1919 and 
1920 as having been stated to be $31,504.42 and 
$100,000.00, respectively. These facts are only re¬ 
motely related to the issue before the Board of Tax 
Appeals in this case, which was the value of appellant’s 
patent rights on August 18, 1914. 

The balance sheets of the petitioner as of Decem¬ 
ber 31, of each of the years 1918, 1919 and 1920, showed 
“Patents—Trademarks, etc.,” valued at $470,245.51, 
$468,986.10 and $439,051.93, respectively. (Findings 
of Fact, R. 34.) This is more in point than the value of 
the capital stock, which might be affected by many 
adverse conditions not material to the issue in this case. 

VI. 

The Board has no Jurisdiction to Increase the Amount of 
the Deficiency Determined by the Commissioner. 

The attorneys for the respondent make the bold 
statement that the Board of Tax Appeals had authority 
under the Revenue Act of 1924 to increase a deficiency 
over the amount asserted by the Commissioner for 
the year 1920. They attempt to support the statement 
by the citation of one case ( Peerless Woolen Mills v. 
Rose f 28 Fed. (2d) 661), which case is not at all in point. 
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Peerless Woolen Mills v. Rose , supra , was a suit for 
injunction under Section 274(a) of the Revenue Act of 
1926, to restrain the Collector from collecting a tax by 
distraint when an appeal was pending before the Board 
on a deficiency in tax asserted by the Commissioner for 
the same taxable year. The Court of Appeals held 
that the taxpayer was entitled to an injunction because 
the Board had jurisdiction over the entire case. 

The decision of the Court of Appeals was rendered 
on October 31, 1928, which was subsequent to the en¬ 
actment of the Revenue Act of 1926, and the language 
of the Court, relied upon by respondent, is as follows: 

“It [the Board] is not bound by the assessment, 
but has power to raise or lower it, or to hold that 
there was no deficiency.” 

The foregoing dictum in the Court’s opinion is true 
enough under the 1926 Act, but it is not true under the 
1924 Act. Else why should Congress amend the 1924 
Act so as to specifically authorize the Board to “re¬ 
determine the correct amount of the deficiency even if 
the amount so redetermined is greater than the amount 
of the deficiency, notice of which has been mailed to 
the taxpayer”? (Sec. 274(e), Rev. Act of 1926.) The 
Revenue Act of 1924 contained no such provision and, 
so far as we are aware, has never been so construed. 

The appeal to the Board in the case at bar was under 
the Revenue Act of 1924. 

Respectfully submitted, 

Chester A. Gwinn, 
Attorney for the Appellant. 


Humphreys & Gwinn, 
Of Counsel . 



